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Internal MdM note on healthcare across EU borders 

Introduction 
Citizenship of the EU (as defined by Art. 20 of the Treaty of the Functioning of the EU, TFEU 
hereinafter) confers on every citizen of the Union the right to move and reside freely within the 
territory of the Member States. The free movement of persons constitutes one of the fundamental 
freedoms of EU citizens. Art. 9 of the same Treaty states that the Union “shall take into account 
requirements linked to the guarantee of adequate social protection, the fight against social 
exclusion, and a high level of education, training and protection of human health”. According to Art 
35 of the Charter of Fundamental Rights of the EU “everyone has the right to access preventive 
health care and the right to benefit from medical treatment… under the conditions established by 
national laws and practices. A high level of human health protection shall be ensured in the definition 
and implementation of all Union policies and activities.” 
 
Yet in practice, the right to healthcare for EU citizens (with only moderate or no revenues) who 
effectively use their right to free movement is far from guaranteed. This first chapter analyses the 
general European framework concerning access to healthcare for EU citizens who seek healthcare in 
another Member State than their own. The first question in analysing a Union citizen’s right to 
healthcare is determining his or her residence status within the host Member State. For short-term 
residents, the question then emerges whether that person still has health insurance in his or her 
Member State of origin, in which case the person falls under Regulation 2004/883 and / or Directive 
2011/24 on cross-border healthcare. For unplanned care, insured EU citizens can use the European 
Health Insurance Card which opens the same rights as if the person were insured in the host country. 
There are major discrepancies between the 2004 Regulation and the 2011 Directive, but they mainly 
concern whether a patient needs to pay treatment costs up-front or not in the case prior 
authorisation has been obtained for planned care. This situation hardly ever concerns the vulnerable 
patients that visit MdM health centres who mostly come for care that does not require prior 
authorisation. 
 
Finally, although some Member States have integrated the good practice of granting essential 
healthcare services free at the point of use for destitute EU citizens without authorization to 
continue to reside on their territory, this issue is in no way covered by current EU legislation. A 
graphical representation is included at the end of the chapter in order to summarise its contents. 
 

  

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:083:0047:0200:en:PDF
http://www.europarl.europa.eu/charter/pdf/text_en.pdf
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The right to reside in another Member State 
A first crucial question in determining EU citizens’ rights to healthcare is whether a person is a short-
term or a long-term (authorized) resident in another Member State. Directive 2004/38 was created 
in order to simplify and to provide a comprehensive framework to pre-existing EU measures 
concerning free movement. It states that any Union citizen has the right to reside on the territory of 
another Member State for three months – the only requirement being a valid identity card or 
passport. Art. 24 of this Directive even states that host Member States are free to decide whether to 
grant social assistance during this period. 
 
After this three month period the right to further reside becomes subject to conditions: 
 Either the person is engaged in an economic activity (on an employed or self-employed basis); 
 Either the person has “sufficient resources” and sickness insurance “to ensure that they do not 

become a burden on the social services of the host Member State during their stay”; 
 Either the person is a student in which case “sufficient resources and sickness insurance” are 

equally needed. 
 
Concerning the “sufficient resources” needed to obtain authorization for long-term residence, the 
Commission has clearly indicated that Member States may not specify a minimum amount which 
they deem sufficient and “must take account of personal circumstances” (see the Commission 
webpage on living and working in the internal market). 
 
EU citizens who do not fulfil these conditions may be expelled from the territory of the host Member 
State, with the exception of job-seekers if they can “provide evidence that they are continuing to 
seek employment and that they have a genuine chance of being engaged” (Art. 14.4 (b) of the 
Directive). It remains difficult to understand how to prove objectively the “genuine chance of being 
engaged”. In our opinion this gives room for arbitrary decisions by the host state. In any case, the 
fact that jobseekers cannot be expelled does not mean that they are de facto entitled to social 
assistance after three month of stay in the host country. Member States remain of course free to 
decide whether to grant social support or not. 
 
Union citizens acquire the right of permanent residence in the host Member State after a five-year 
period of uninterrupted legal residence. This right of permanent residence is no longer subject to 
any conditions. It means that EU citizens cannot be expelled anymore and cannot be deprived of 
residence rights even if they lose their source of revenue. 
 
Transitional provisions restricting rights of new Member States’ citizens 
As a general rule, Member States have the freedom to apply restrictions to workers from new 
Member States to protect their own labour market. These restrictions can never impede the general 
freedom to travel, only the right to work as an employed person in another country. Furthermore, 
these restrictions do not apply to the self-employed. If a country wants to continue to apply these 
restrictions after two years, it must inform the Commission. After five years, countries can continue 
to apply restrictions if they identify “serious disturbances in their labour market”. However, all 
restrictions must end after 7 years (see the Commission webpage on accession treaties). Information 
from the EURES European job mobility portal will be treated in the chapters on specific host Member 
States. 
 
Currently, restrictions apply to workers from Croatia (joined the Union on 1 July 2013). As Bulgaria 
and Romania joined the EU on 1 January 2007, the restrictions on these nationals (in Austria, 
Belgium, France, Germany, Ireland, Italy, Luxembourg, Malta, the Netherlands and the UK and only 
for Romanians in Spain) will definitely end on the 1st of January 2014. 
 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:158:0077:0123:en:PDF
http://europa.eu/legislation_summaries/education_training_youth/vocational_training/l23005_en.htm
http://europa.eu/legislation_summaries/internal_market/living_and_working_in_the_internal_market/l33152_en.htm
http://europa.eu/legislation_summaries/internal_market/living_and_working_in_the_internal_market/l33152_en.htm
http://ec.europa.eu/social/main.jsp?catId=474&langId=en
https://ec.europa.eu/eures/main.jsp?&countryId=&accessing=0&content=1&restrictions=0&step=0&acro=free&lang=en
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Healthcare for long-term residents in another Member State 
Relevant EU provisions are: 
 
- Regulation 2004/883 on the Coordination of social security system, replacing Regulation 

1971/1408 on the application of social security schemes to employed persons and their families 
moving within the Community. 

- Regulation 2009/987 laying down the procedure for implementing Regulation 883/2004. 
- Regulation 2010/1231 “extending Regulations 883/2004 and 987/2009 to nationals of third 

countries who are not already covered by these Regulations solely on the ground of their 
nationality” and subsequent amending Regulations1 i.e. this regulation extends the provision of 
the Coordination Regulation to all authorized residents of a MS. 

 
This Coordination Regulation applies to all authorised residents of a Member State who are or have 
been subject to the legislation of another Member State. The Coordination Regulation has its legal 
basis in the provision on freedom of movement for workers and is an attempt to establish common 
rules and principles to allow the coexistence and coordination of Member States’ social protection 
systems without altering their specificities, in order to entitle patients from other Member States to 
be covered as if they were persons insured by the State providing the care. The branches for which 
the Regulation is applicable are not only sickness benefits but also maternity and equivalent 
paternity benefits, invalidity benefits, old-age benefits, survivors’ benefits, benefits in respect of 
accidents at work and occupational diseases, death grants, unemployment benefits, pre-retirement 
benefits and family benefits (art. 3 of Reg. 883/04). As a basic rule, a person is a subject to the 
legislation of only one country at a time: the country where the person actually works as an 
employed or a self-employed person. It doesn't matter where the person lives or where the 
employer is based. 
 

Cross-border healthcare for short-term residents with healthcare coverage 
Healthcare for this category of EU citizens is based on the same 2004 Regulation on social security 
systems in general, on its preceding Regulation 1408/71 that covers the EHIC among others, on the 
jurisprudence of the Court of Justice and on Directive 2011/24 on patients’ mobility which is an 
attempt to codify the modifications to the Regulations. 
 
Unplanned care – without prior authorisation 
This concerns care that becomes necessary on a medical ground while an EU citizen is temporarily 
staying in the territory of another Member State. The reasons for the stay or the status of the person 
(employed, job seeker, etc.) have no importance, as long as the person is insured in a country of 
affiliation and as long as getting treatment was not the purpose of the journey. To facilitate this type 
of cross-border access to healthcare, the European Health Insurance Card (EHIC) is provided free of 
charge by the health insurance systems of the Member State of affiliation2. 
 
An EHIC does not provide any cover of costs if a person is travelling for the express purpose of 
obtaining medical treatment, nor does it guarantee free services. The card should enable health care 
providers in all Member States to identify the cardholder as having statutory coverage immediately. 
The EHIC can only be used in publicly contracted institutions but entitles beneficiaries to healthcare 
in the Member State of treatment as if they were insured there. According to the European 
Observatory on Health Systems and Policies, this means that “the conditions, the benefits package 

                                                           
1
 These three subsequent amending regulations are 465/2012, 1224/2012, 1244/2010. 

2
 Member State of affiliation is the usual term for the country in which a person is insured for health costs in a scheme 

regulated by the State, whatever the actual details. 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004R0883:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31971R1408:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31971R1408:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:284:0001:0042:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32010R1231:EN:HTML
http://www.euro.who.int/__data/assets/pdf_file/0004/135994/e94875.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:088:0045:0065:EN:PDF
http://ec.europa.eu/social/main.jsp?catId=559
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:149:0004:0010:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:349:0045:0046:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:335:0058:0059:EN:PDF
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and the reimbursement tariffs of the Member State of treatment will apply3. In that sense, it can 
offer more beneficial rights than those to which insured people are entitled in their own country of 
affiliation. It also implies that patients will not be required to pay (except for applicable user 
charges), as financial compensation will be organized between Member States.”4 
 
According to the same authors, the legal base for this financial compensation between Member 
States is to be found in Art 22(1)a of Regulation 1408/71. As the reimbursement mechanisms in the 
country of treatment apply, this means that an EU citizen will – at least theoretically – not need to 
advance costs in an NHS system such as in the UK, Spain or Greece. On the other hand, he will need 
to advance full costs in countries such as Belgium, France, and the Netherlands (just like any of its 
insured nationals) and get reimbursement either from the health insurance system in the country of 
treatment or on return from the health insurance system of the country of affiliation. 
 
It is still unclear to us… 
- Whether a healthcare service provider may charge an EU citizen the full cost in a country where 

insured nationals only need to pay a more limited out-of-pocket share; 
- Whether a country of affiliation has the liberty to decide to pay the healthcare provider directly 

instead of reimbursing the patient (e.g. when one of its insured nationals seeks healthcare in an 
NHS system), or whether it is actually obliged to do so under the current EU legal framework. 

- Whether European citizens have to pay the full costs in many EU countries or only the out-of-
pocket share.  

 
 
Planned care – prior authorisation 
According to the Coordination regulation, ‘planned care’ is when an insured persons travels to 
another States for the specific purpose of being treated. Art. 20 of the 2004 Regulation states that 
the competent insurance organ must bear the costs provided that it has previously given 
authorisation. 
 
With the Decker and Kohll cases in 1998, the European Court of Justice (ECJ) for the first time granted 
the freedom to obtain healthcare services in another Member State without prior authorization and 
to be reimbursed in accordance with the tariffs of the Member State of affiliation. Yet since the 
Smith and Peerbooms case in 2001, prior authorisation is considered necessary and reasonable, 
because the number of hospitals, their geographical distribution, and the equipment they use or the 
nature of the medical services they offer must be subject to planning. 
 
Directive 2011/24 sets up a list of conditions (articles 8 and 9) for countries to implement this prior 
authorisation mechanism and specifies when this authorisation can or must be accorded or refused. 
For instance, systematically obliging patients to ask for prior authorisation would be considered a 
restriction to the free movement of services. Member States of affiliation are obliged to grant 
reimbursement without prior authorisation for care that is provided on the territory of a Member 
State of treatment and covered by their statutory social security system or national health system. 
Member States can only justify the denial of prior authorisation on the grounds of “overriding 
reasons of general interest” such as planning requirements relating to the aim of “ensuring sufficient 
and permanent access to a balanced range of high-quality treatment in the Member State 
concerned”. 
 

                                                           
3
 Note: even if more costly than in the Member State of affiliation. In practice, this means that a patient must (only) pay the 

same out-of-pocket contribution as insured patients in the Member State of Treatment. 
4
 Cross-border Health Care in the European Union. Mapping and analyzing practices and policies. European Observatory on 

Health Systems and Policies. WHO 2011. 

http://www.biicl.org/files/1898_c-120-95.pdf
http://curia.europa.eu/juris/showPdf.jsf;jsessionid=9ea7d2dc30dbf151c0b75a624f1798e6dbc8ad0687b4.e34KaxiLc3qMb40Rch0SaxuKbNb0?text=&docid=101032&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=486678
http://curia.europa.eu/juris/showPdf.jsf;jsessionid=9ea7d2dc30dbf0381afe59b449f7aa0c8de1e281a82b.e34KaxiLc3qMb40Rch0SaxuKah10?text=&docid=102046&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=63765
http://www.euro.who.int/__data/assets/pdf_file/0004/135994/e94875.pdf
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However, the fact that “the wish to control costs and to avoid, as far as possible, any waste of 
financial, technical and human resources” can justify the refusal for prior authorisation, gives 
Member States a lot of autonomy in the end. As long as prior authorisation guidelines remain 
transparent, easily accessible and communicated to the public and the Commission in advance – i.e. 
as long as they do not constitute a means of arbitrary discrimination – Member States may decide 
upon their own rules for prior authorisation. Finally, prior authorisation is clearly limited to very 
costly procedures (e.g. not a visit to a GP or not even a one night stay in a hospital unless in case of 
highly specialised and cost-intensive care). 
 
Legal uncertainty concerning the up-front payment of pre-authorised costs by the patient 
Reimbursement rules have gotten much stricter since the advent of Directive 24/2011. In the ECJ 
case of Elchinov, a patient finally got reimbursement for expensive treatment without prior 
authorisation following an ECJ ruling (2010). Yet, contrary to the ECJ jurisprudence in the Elchinov 
case, the Directive states that the Regulation only applies “if the patient has explicitly requested prior 
authorisation”. If the patient has not done so, he risks not getting reimbursed according to the 2011 
Directive. In practice, patients might not get reimbursed because treatment procedures are not 
always adapted to the requirements of foreign insurers. A 2011 simulation of the Directive among 
different stakeholder groups also made it clear that the burden of proof in demonstrating to insurers 
that the treatment has been carried out and the responsibility to submit the correct documentation 
will lie with patients5. 
 
On a more positive note, an important difference between Reg. 2004/883 and Dir. 2011/24 is the 
choice of a dual legal basis for the latter: from 2011 onwards, the right to cross-border healthcare is 
no longer based solely on the idea of free movement of (health) services, but also on the need for 
the protection of public health (art. 168 TFEU), although the conversion of the values mentioned (e.g. 
equal access to care regardless of one’s social status or ability to pay) into actual rights is “doubtful” 
(De La Rosa, 2012). 
 
According to the 2004 Regulation, once prior authorisation is granted by the competent insurance 
organ, the patient is exempted from paying any treatment costs up front. The costs are advanced 
by the State of Treatment (in which the healthcare is provided), according to provisions of applicable 
domestic legislation. The State of Treatment will then be fully reimbursed by the State of Affiliation. 
The costs are calculated under the law of the State of Treatment under Art 23.4 of the Implementing 
Regulation. If the actual cost of the treatment is higher than what a similar treatment in the State of 
Affiliation would cost, then the patient needs to reimburse the difference to his or her insurance 
organ. Before the entry into force of the Directive, the ECJ Jurisprudence even extended this 
provision to patients who could not wait for an authorization and for EU citizens from Member States 
where specific care is not available (ECJ cases Elchinov and Vanbraekel). 
 
The reimbursement under the Directive is conceived under a different rationale: the patient is 
entitled to reimbursement according to the law of the State of Affiliation (Art 7 of the Directive). To 
our knowledge, no third-party payer systems are put in place in order to prevent patients from 
having to pay up front important costs. Furthermore, important exceptions to the Directive (where 
the Regulation still applies) are merely mentioned in the Recitals (e.g. Recitals 31 and 46). Recital 31 
of the Directive states that when the Regulation is more advantageous to the patient than the 
Directive, “the patient’s attention should have been drawn on it by the State of affiliation”. The fact 
that these provisions are only present in the recitals and not in an actual article of the Directive does 

                                                           
5
 Jelfs E. and Baeten R. Simulation on the EU cross-border care directive, Brussels, 24/11/2011, final report 

http://eur-lex.europa.eu/Notice.do?val=523573:cs&lang=en&list=548286:cs,523573:cs,517355:cs,499201:cs,&pos=2&page=1&nbl=4&pgs=10&hwords=elchinov~&checktexte=checkbox&visu=
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2008:115:0047:0199:en:PDF
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-368/98
http://www.ose.be/files/publication/2012/CrossBorderHealthcareSimulation_FinalRep_09052012.pdf
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not provide for sufficient certainty for the transposition of these provisions into national law. Several 
legal specialists agree that the aim of the Directive to provide more clarity is not fulfilled here6. 
The question arose whether an insured person is entitled to claim the difference when the costs 
are lower in the State of Treatment than in the State of Affiliation. In the Vanbraekel case a Belgian 
insured patient in France went ahead with her surgical operation and asked a later reimbursement 
although she was refused authorisation by her health insurance fund. The two countries have 
different formula for calculating the reimbursement and according to Belgian legislation she would 
have been entitled to a higher reimbursement. The ECJ rejected the argument that a duty to give 
complementary reimbursement would affect the financial stability of the affiliation state – getting 
the same treatment but at a lower cost than in the country of affiliation does not impose an 
additional financial burden on the health insurance scheme of the competent state. Rather, the 
Court ruled that if a person has a lower level of coverage when treatment is received in another 
Member State than in his affiliation country, this would hamper his possibility to receive care. And so 
finally, as a Belgian, the patient was able to undergo the treatment in France at a lesser cost than 
patients with a French healthcare coverage. 
 
The Directive further clarifies this point stating that “patients should, in any event, not derive a 
financial advantage from the healthcare provided in another Member State and the assumption of 
costs should be therefore limited only to the actual costs of healthcare received”7. In essence, patients 
can never make a net profit from seeking treatment elsewhere, although they could get treatment 
cheaper elsewhere in Europe… 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
According to the provisions at Article 4 of the Directive, a Member State of treatment has the 
responsibility to provide relevant information to help trans-border patients make informed choices. 
“National Contact Points” are to be created that provide information concerning healthcare 
providers, patients’ rights, etc. In order to ensure the continuity of care, the Directive prescribes that 
patients who have received treatment should get a written or electronic medical report (and the MS 

                                                           
6
 De La Rosa S. The Directive on cross-border healthcare or the art of codifying complex case law. In Common Market Law 

Review, issue 49, 2012, pp. 15–46 and Pennings F. The cross-border health care Directive: more free movement for citizens 
and more coherent EU law? in European Journal of Social Security, Volume 13 (2011), No. 4, p.446. 
7
 Para 32 of the Directive. See also para 46: “In any event, if a Member State decides to establish a system of prior 

authorisation for assumption of costs of hospital or specialised care provided in another Member State in accordance with 
the provision of this Directive, the costs of such care provided in another Member State should also be reimbursed by the 
Member State of affiliation up to the level of costs that would have been assumed had the same healthcare been provided 
in the Member State of affiliation, without exceeding the actual costs of healthcare received” 

The general difference between a Directive and a Regulation 
 
- A Regulation is a legislative act that is directly binding on Member States without need of any 

intervention by the Member States in their domestic legal order. 
 
- A Directive is a legislative act that contains objectives and tasks addressed to Member States. 

They are to implement the provisions of the directive within a time limit of two years, but are 
free to choose the appropriate instruments to do so. While a regulation aims at providing 
precise rules applicable as such, a directive is intended to allow harmonisation of the internal 
legal orders across different Member States. The ECJ can recognise direct applicability of 
provisions of a Directive to an individual citizen’s situation, given that the deadline for its 
implementation is expired and given that they are sufficiently precise. 

 

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-368/98
http://www.kluwerlawonline.com/toc.php?area=Journals&mode=bypub&level=5&values=Journals~~Common+Market+Law+Review~Volume+49+(2012)
http://igitur-archive.library.uu.nl/law/2012-0604-201415/Pennings%20-%20Cross%20border%20-%202011.pdf
http://igitur-archive.library.uu.nl/law/2012-0604-201415/Pennings%20-%20Cross%20border%20-%202011.pdf
http://europa.eu/eu-law/decision-making/legal-acts/index_en.htm
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of affiliation is theoretically obliged to ensure that patients have remote access to or a copy of their 
medical records – Art.5 d). The principle of non-discrimination on the grounds of nationality applies 
to patients: healthcare providers cannot apply different scale of fees to patients from other Member 
States 
 

Access to healthcare for EU citizens without healthcare coverage 
As already mentioned before, the EU legal framework contains no rights whatsoever for short-term 
residents without healthcare coverage in their country of habitual residence. Both the Regulation 
and the Directive only mention the protection of insured persons. Nor do they specify anything for 
those EU citizens who overstay their three month authorized residence without employment or 
sufficient resources. Of course, nothing would stop Member States to offer essential healthcare 
services for free at the point of use. But it is to be noted that the EU framework in no way obliges 
(former) Member States of affiliation to cover for any of the charges. 
 
In practice, uninsured patients are unable to get an EHIC card, which means that they need to cover 
the full cost for care out-of-pocket. 
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Overview of the legal framework concerning insured EU citizens who are authorized residents 
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