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Foreword 

 

This paper is not meant to be published. It was written between December 2012 and March 

2013 in order to make sure that we had the necessary up-to-date knowledge of the legal 

context to enable us to analyse the social and medical data collected in 2012. As our 

quantitative and qualitative data was collected in Belgium, France, Germany, Greece, the 

Netherlands, Portugal, Spain, Sweden, Switzerland and the United Kingdom, these are the 

national legislations we have analysed. 

 

This paper is a tool to understand the different regulations concerning access to healthcare 

for authorised residents, asylum seekers, undocumented migrants and destitute European 

Union citizens living in another EU country. Where relevant, a specific focus on children of 

undocumented migrants or on refugees was made. We have systematically analysed the 

consequences of the legal provisions concerning undocumented migrants on the 

accessibility of treatment for infectious diseases and we have also added a focus on the 

termination of pregnancy, as these issues are often met by Doctors of the World teams. 

 

Another point of attention is the protection of seriously ill foreigners who cannot access 

appropriate care in their country of origin. Although this paper already contains some aspects 

of the existing legal frameworks, a more in-depth paper on this specific subject will complete 

the current one in the months to come. 

 

We hope this tool can be useful to our partners, non-profit organisations, platforms of health 

professionals and other stakeholders, as long as their aim is to improve and enlarge the 

access to healthcare for those people faced with legal and administrative barriers. Its reading 

has to be completed by the full epidemiological analysis of the 2012 data, as well as the 

document published at the occasion of World Health Day 2013, "Access to healthcare in 

times of crisis and rising xenophobia". 

 

Please forgive our eventual misinterpretations and lack of accurateness. We hope that, in the 

following years, lawyers and other legal experts will produce this kind of updates as this is 

not our field of expertise... 
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Belgium 
 

Belgium has a mandatory national health insurance system which is managed by six private, 

non-profit-making health insurance funds. The main sources of funding are social security 

contributions and federal government subsidies. Competence is shared between the federal 

government (curative care) and federated entities (prevention). Private health insurance also 

exists, but it represents only a small part of the Belgian healthcare system.1 

 

Nationals and authorised residents in Belgium must register with a health insurance fund of 

their choice. This means they are insured on the basis of their present or past professional 

activity, their status as a student at an acknowledged establishment of higher education or as 

a dependent beneficiary. They pay contributions for their membership as well as a fixed 

amount established by law for the cost of the services (the “ticket modérateur” or patient 

contribution, which takes the person’s income into account). The health insurance pays or 

reimburses the rest of the cost of the services. Patients are free to choose their medical 

practitioner and hospital. Secondary care is provided even if it has not been prescribed at the 

outset by the GP. 

 

The contents of the mandatory health insurance (organised by the INAMI (in French) or 

RIZIV (in Dutch), which is the National Institute for Health and Disability Insurance, is 

determined by a scale (INAMI nomenclature), which lists over 8.000 reimbursable services. 

Patients may subscribe to additional “packs” for more extensive medical coverage which 

includes services that are not on in this list. The six medical insurance funds are free to set 

the cost of these additional “packs”. The INAMI intervenes in the cost of medication in 

different degrees (according to the degree of vital necessity of the drug) and has also frozen 

the prices of some essential drugs. To this end, eight categories of drugs have been defined: 

e.g. categories A and Fa contain drugs of vital importance (cancer or diabetes treatment), 

categories B and Fb contain antibiotics; symptomatic treatments are contained in category C 

(and Cs and Cx). Finally, category D contains drugs considered not ‘essential’ and 

consequently not reimbursable: vitamins, sleeping pills but also pain medication such as 

paracetamol. All patients, including those on a low income, must pay the full cost of D 

medication, whatever aid mechanism they benefit from. 

                                                 

 

 
1
 This option is worth knowing about for anyone intending to travel to and stay in Belgium for a short period of 

time. It would ensure that the person (or their guarantor) is protected against unexpected medical costs. 

http://www.riziv.fgov.be/care/fr/nomenclature/chapters.htm
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1. Authorised residents 

Several mechanisms have been established to help people in precarious economic 

situations. Some categories of patients2 are entitled to a preferential rate of healthcare 

reimbursements (Preferential Reimbursement Rate Beneficiaries or BIM (FR) / RVV (NL) 

status). This entitlement is extended to include the spouse, legal cohabitant partner or life 

partner, and dependents. Some categories of people who do not fall into these criteria but 

are on low incomes are also entitled to an increased insurance allowance (OMNIO status). 

Third, the maximum to be invoiced is an automatic mechanism that makes it possible to cap 

patients’ healthcare costs (dependant on household income). For example, the maximum 

yearly amount for a child, in principle, is always €650. Once the patient contribution is 

exceeded, the medical insurance company automatically reimburses all additional costs. 

 

People facing extreme financial hardship can also request additional healthcare assistance 

from their commune’s Public Social Welfare Centre (CPAS hereinafter). In fact, according to 

the Organic Law relating to Public Social Welfare Centres of 8 July 1976, the mission of 

these centres is to offer “each and every person the possibility of leading a dignified human 

existence.” First, the CPAS will ensure the person is registered with a health insurance fund 

(an address is needed for this). The CPAS can also provide financial assistance for patient 

contributions. Unlike the granting of the social integration allowance (financial assistance 

given to all authorised residents who have exhausted all other sources of income), 

assistance with medical costs and the exact conditions under which this assistance is 

granted (whether major medical treatment is required, exact income, etc.) are at the 

discretion of the CPAS. 

 

Some CPAS have introduced a medical card system. With this card, the CPAS undertakes to 

pay the rest of the amount due to the healthcare provider on behalf of the patient. The patient 

will then only have to pay an amount of €1 or €2 at the discretion of the CPAS. In 2009, the 

Programmatic Public Service for Social Integration (SPP IS) published an observation report 

on CPAS practices relating to medical cards. This report notes the heterogeneity of CPAS 

practices; the CPAS actions are determined in accordance with their characteristics (size, 

budget, type of people they serve, etc.). The medical card is essentially a “good practice” 

established in the Brussels region that is not yet available in other CPAS. 

                                                 

 

 
2
 Widows, orphans, disabled people, people receiving welfare aid (“social integration allowances”) or other, 

equivalent allowances or people receiving social security allowances, etc. 

http://www.caami.be/faq-maximumfactuur-F.htm#maf revenu
http://www.mi-is.be/sites/default/files/doc/rapportcm.pdf
http://www.mi-is.be/sites/default/files/doc/rapportcm.pdf
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The medical card covers most financial charges for healthcare over a given period of time 

(generally a year, but the CPAS’s decision can be reviewed every three, six or nine months). 

This system differs from the medical card which may be granted in the case of “Urgent 

Medical Assistance” (AMU, see below) and which is exclusively for people residing without 

authorisation who require medical treatment. The SPP-IS reimburses the CPAS for costs 

relating to AMU after verification, unlike the medical card for authorised residents, whose 

budget is entirely covered by the CPAS. 

 

2. Undocumented migrants – Urgent Medical Assistance (AMU) 

People residing in Belgium without a residence permit have access to healthcare through the 

AMU system put in place in 1996 (Royal Decree of 12 December 1996 relating to “urgent 

medical assistance granted by the CPAS to foreign nationals residing in Belgium illegally”). 

Obtaining AMU is subject to three conditions: the need for medical attention must be 

established and proven by a medical certificate and the place of residence and lack of 

financial resources must be proven through a mandatory social enquiry that usually takes the 

form of a visit to the applicant’s home. However, sometimes the person is homeless and this 

poses problems when it comes to determining the competent CPAS which, among other 

things, must certify the person’s necessitous circumstances. The application is made to the 

CPAS of the applicant’s place of habitual residence. 

 

Once the undocumented person is entitled to AMU, his/her healthcare expenses will be 

directly reimbursed to the health professional by the CPAS. Afterwards, the federal 

authorities reimburse the CPAS for all medical treatments except for those that do not have 

an INAMI nomenclature code (the basic package). 

 

The Programme Law of 30 December 2009 followed by a circular dated 25 March 2010 on 

the social enquiry required for the reimbursement of medical charges states that in the case 

of AMU requests, social enquiries must be systematic. These provisions added the following 

subsection to Article 11 Section 1 of 2 April 1965 on the funding of healthcare provided by 

the CPAS: “the reimbursement of the charges specified in the aforementioned Article 4 may 

only be made when a social enquiry carried out beforehand certifies the existence and extent 

of the need for social assistance.”  In practice, the CPAS have become stricter than before 

and some of them now require identification documentation as a prerequisite (e.g. the 

communes of Molenbeek and Koekelberg in Brussels, or in Antwerp). Also, the legal period 

of time within which the CPAS’s decision must be made is 30 days, but MdM teams report 

that this is regularly exceeded in the busiest CPAS in Brussels. 

http://www.mi-is.be/sites/default/files/doc/KB%201996-12-12.pdf
http://www.ejustice.just.fgov.be/cgi/article_body.pl?numac=2009021138&caller=list&article_lang=F&row_id=1&numero=1&pub_date=2009-12-31&set3=set+character_variant+%27french.ftl%27&dt=LOI&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=+moftxt&trier=promulgation&pdda=2009&pdfa=2009&pddj=01&pddm=12&pdfj=31&sql=dt+%3D+%27LOI%27+and+pd+between+date%272009-12-01%27+and+date%272009-12-31%27+&rech=37&pdfm=12&tri=dd+AS+RANK+&set1=set+stopfile+%27MOF.stp%27
http://www.ejustice.just.fgov.be/cgi/api2.pl?lg=fr&pd=2010-05-06&numac=2010011203
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?language=fr&la=F&table_name=loi&cn=2009123001&&caller=list&F&fromtab=loi&tri=dd+AS+RANK&rech=1&numero=1&sql=(text+contains+(''))#LNK0063
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?language=fr&la=F&table_name=loi&cn=2009123001&&caller=list&F&fromtab=loi&tri=dd+AS+RANK&rech=1&numero=1&sql=(text+contains+(''))#LNK0063
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The same circular of 25 March 2010 stipulates that “it falls to the CPAS to assess applicants’ 

financial hardship by whatever means it can (for example, home visits, contact with 

associations or external agencies, etc.)” and “that the CPAS may make its enquiries using 

the means it deems appropriate.” In practice, this freedom concerning assessment at the 

discretion of each CPAS seems to be a source of insecurity for applicants as there is no 

visibility concerning the criteria used to assess their situation. For example, some CPAS take 

cohabitants’ financial situations into account when studying the applicant’s file. The 

regulation only specifies an enquiry into cohabitants’ resources when they can be considered 

support payers (i.e., spouse, parent or adult child). The CPAS in Antwerp often refuses AMU 

due to applicants’ alleged “refusal to collaborate with the social enquiry.” 

 

Constitutional Court Decision 50/2009 of 11 March 2009 had already stated that financial 

hardship must also be verified in the case of applications for AMU. This decision clarifies the 

content of the debate concerning social enquiries in the case of applications for AMU. The 

Organic Law of 8 July 1976 sets forth the CPAS’s missions (Article 57 Section 2 relates to 

AMU). Specifically, Article 57, Section 2, stipulates as follows: “Notwithstanding any other 

provision of this act, the mission of the CPAS is limited to 1. the granting of urgent medical 

assistance to foreign nationals residing in Belgium illegally; [...].”  Moreover, Article 1, 

Subsection 1, of this same law states, for its part, that, “all people have the right to social 

assistance. The purpose of this is to enable everyone to lead a dignified human existence.” 

Article 1 therefore implies that it is necessary to verify whether or not the person applying for 

social assistance is leading a dignified human existence. However Article 57, Section 2, 

states that this shall apply notwithstanding other provisions of the law. The question therefore 

arose as to whether, pursuant to Article 1, it was also mandatory to verify the financial 

hardship in the case of an application for AMU. The Constitutional Court said it was.  

 

In conclusion, the extent of the financial hardship of all people seeking payment of their 

medical costs should be verified, including for AMU applications. In the case of applicants for 

AMU, the following facts must be checked each time: residence, lack of financial resources 

and the irregularity of their stay. It is often problematic to establish the residence of homeless 

people. To resolve this difficulty, some emergency services that provide care and shelter like 

the SAMU Social in Brussels issue a certificate of accommodation. 

 

http://www.medimmigrant.be/uploads/medische%20nieuwsbrief%20juni%202009/arret%2011%20mars%202009.pdf
http://wallex.wallonie.be/PdfLoader.php?type=doc&linkpdf=447-436-6444
http://wallex.wallonie.be/PdfLoader.php?type=doc&linkpdf=447-436-6444
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In a recent information document for the attention of CPAS centres3, the SPP-IS proposes to 

issue an AMU certificate per treatment or one certificate per series of treatments that 

unquestionably arise from the same fact (for example, chronic illness, 40 sessions of the 

same physiotherapy treatment). The SPP-IS goes on to say “it goes without saying (and this 

is the safest way) that it is also possible to have an urgent medical assistance (AMU) 

certificate for each medical service provided.” This makes the system complicated both for 

patients and healthcare providers. There is considerable diversity in CPAS practices. Some 

CPAS only ask for one AMU certificate covering general and specialist medicine, whereas 

others require an AMU certificate for each medical need. 

 

The SSP-IS reimburses the CPAS for all medical treatments except those that do not have 

an INAMI nomenclature code. The following are also included: dental treatment and 

removable dentures, consultations with a dietician, etc. A CPAS is free to intervene in 

relation to everything that is not reimbursed by the SPP-IS (category D medicines such as 

painkillers, milk for infants, glasses/frames for glasses, etc.). Other non-medical charges (for 

example, food, clothing and housing) are not considered reimbursable. 

 

 Access to pre-, peri- and post-natal care for women without residence permit 

Pregnant undocumented women can benefit from the same ante-natal follow-up as 

authorised residents if they obtain AMU. As such, the same barriers apply as for other AMU 

applications, e.g. administrative and language barriers. Postnatal follow-up care falls under 

prevention, which is financed and organised by the federated entities (the Communities). 

Access to community-financed consultations of the Office for Births and Childhood (ONE) in 

the French Community and Kind & Gezin in the Flemish Community are free of charge for 

anyone.  

 

                                                 

 

 
3
 SUPPORTING MEDICAL DOCUMENTATION WITHIN THE FRAMEWORK OF THE LAW OF 02/04/1965 AND 

THE MINISTERIAL DECREE OF 30/01/1995 - SPP IS October 2012 

http://www.mi-is.be/sites/default/files/doc/information_frais_medicaux-fr-version_2012-10.doc
http://www.riziv.fgov.be/care/fr/nomenclature/chapters.htm
http://www.riziv.fgov.be/insurer/fr/rate/pdf/last/others/dent20130101fr.pdf
http://www.riziv.fgov.be/insurer/fr/rate/pdf/last/others/dent20130101fr.pdf
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 Access to treatment for the children of undocumented parents 

The Royal Decree of 12 December 1996 by no means excludes children from AMU. They are 

entitled to the same healthcare as adults (including vaccinations). However, since 2009, 

following an internal decision, the CPAS for Brussels City (postal code 1000) has refused to 

grant AMU to families without residence permits when they have a child under 18. Initially, 

the CPAS refused to process the applications made by all these families. Subsequently, the 

CPAS put a system in place whereby it processes the applications but sends all of the 

families to Fedasil. The CPAS justifies this refusal on the basis of the Royal Decree of 24 

June 2004 which establishes the terms and conditions for the granting of material assistance 

to a foreign minor residing unlawfully with his or her parents in Belgium. 

 

The CPAS for 1000 Brussels refuses to grant AMU to these families on the grounds that 

Fedasil can take care of them. It is the “asylum seeker reception crisis,” which the agency 

has been experiencing since 2008, that is the cause of this disagreement between the two 

organisations. At the time, Fedasil found itself faced with too many applications and, being 

oversubscribed, began to turn away any families looking for housing. The CPAS of 1000 

Brussels claims it is oversubscribed with too many applications for AMU and, for its part, 

refuses all medical assistance to families with minors. Asserting that these families fall within 

the competence of Fedasil, the CPAS of 1000 Brussels refuses to take account of the 

voluntary nature of this housing. 

 

Yet Fedasil states that medical assistance falls within the competence of the CPAS. In 

practice, undocumented families with children under 18 in 1000 Brussels therefore have no 

access to care.4 Legal action has been taken in connection with this matter in the Labour 

Court, but the procedure takes time. Finally, it should be noted that both Fedasil and the 

CPAS ultimately depend on the same federal ministerial portfolio (Social Integration) for 

reimbursement of their expenditure relating to access to healthcare by asylum seekers and 

people without residence permits, etc. 

 

                                                 

 

 
4
 Concerning the situation in Brussels, see also “Urgent Medical Assistance for people without residence permits. 

What is the problem exactly?” June 2012 

http://www.mi-is.be/sites/default/files/doc/KB%201996-12-12.pdf
http://www.etaamb.be/fr/arrete-royal-du-24-juin-2004_n2004002072.html
http://www.etaamb.be/fr/arrete-royal-du-24-juin-2004_n2004002072.html
http://www.medimmigrant.be/uploads/beleidsvoorstel/memorandum_FR_DEF.pdf
http://www.medimmigrant.be/uploads/beleidsvoorstel/memorandum_FR_DEF.pdf
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3. Theoretical access to AMU for European citizens 

France and Belgium are the only member states to include – under strict conditions – 

destitute EU migrants in their healthcare system for undocumented migrants. Yet in many 

CPAS, this right remains merely theoretical, as European citizens are faced with several 

administrative barriers.  

 

The Law of 19 January 2012 modifying legislation relating to the reception of asylum seekers 

adds Article  57d in Organic Law of 8 July 1976 relating to CPAS centres according to which: 

“Notwithstanding the provision of this law, the centre is not obliged to provide social 

assistance to European Union Member State nationals or members of their families during 

the first three months of their stay or, if applicable, during the longer period provided for in 

Article 40, Section 4, Subsection 1, of the law of 15 December 1980 on the access to the 

territory, residence, establishment and return of the foreign nationals, neither is it obliged, 

prior to the acquisition of the right of permanent residence, to grant maintenance assistance.” 

This legal provision came into force in February 2012. 

 

The ministerial circular of 20 March 2012 clarifies the impact of this legal provision on the 

entitlement to social assistance for EU citizens and members of their families. The latter 

concerns only Europeans authorised to reside in Belgium (in the short or long term) and in no 

way calls into question (as is sometimes assumed) the entitlement to AMU for 

undocumented Europeans. However, if a European national who is authorised to reside and 

who is facing financial hardship were to apply to the CPAS for medical assistance, he or she 

would risk losing their residence permit. 

 

Two criteria need to be identified in order to determine whether the person will be given AMU 

or not: first, whether the person is a European citizen who is authorised to reside in Belgium 

or not and second, the length of their stay in Belgium. 

 

- European citizens with a temporary residence permit (Appendix 19 - Job Seekers) will not 

be entitled to medical assistance from the CPAS. However, they will only be able to 

register with a health insurance fund in Belgium if they have a European Medical 

Insurance Card. 

- European citizens with a long term residence permit will be entitled to social and medical 

assistance from the CPAS, but that could adversely affect their right to stay. 

http://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&table_name=loi&cn=2012011913
http://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&cn=1976070801&table_name=loi
http://www.medimmigrant.be/uploads/Wetgeving%20en%20rechtspraak/Omzendbrief%20en%20richtlijn/POD-MI/O_B_POD%20MI%2028_03_2012%20my_%20dienstv_%20EU%20en%20fam_%20FR_.pdf
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- European citizens without a residence permit who have been in Belgium for less than 

three months will be considered as tourists and will not be entitled to AMU. 

- European citizens residing in Belgium without financial resources and without health 

coverage will be entitled to AMU once the three-month tourist stay has elapsed, if they 

can prove that they do not have medical insurance in the country of origin anymore. This 

unauthorised residence is defined, in particular, by European Directive 2004/38/CE of 29 

April 2004 on the right of citizens of the Union to move and reside freely, which stipulates 

that Europeans who lack sufficient financial resources and / or health insurance lose the 

right to reside in a European country other than their own after three months of 

residence. 

In the information document on supporting medical documentation within the framework of 

the law of 02/04/1965 and the Modified Decree of 30/01/1995 of October 2012, the SPP-IS 

stipulates: “In very exceptional cases, EU citizens in need retain entitlement to 

reimbursement of medical costs: 

 

- In the case of proof of the uninterrupted presence during a period of over three months in 

Belgian territory of an EU citizen without a residence permit. The CPAS file must contain 

evidence of this. There can be no discontinuity that could give rise to doubt concerning 

the actual presence of the person in question in Belgian territory. Possible evidence: 

lease, proof of schooling of children, documents from official authorities, invoices in the 

applicant’s name, etc. It goes without saying that the more evidence there is, the more 

solid the case.  

- In the case of proven residence of over three months by an EU citizen with Appendix 19 

who does not have job seeker status.  Before these people are given entitlement to the 

reimbursement of medical costs, their membership of a health insurance fund in their 

country of origin and in Belgium must be checked (via CAAMI). The person may be 

registered with a health insurance fund in their country or in Belgium, or they may be 

registered with a Belgian health insurance fund.” 

 

In practice, the CPAS will be stricter as regards to European nationals than to non-

Europeans and will take the time to check whether the applicant is insured in his country of 

origin before providing him with assistance. If the applicant is registered with a health 

insurance fund in their country of origin, the CPAS can refuse them any assistance for a 

period of one year and will advise them to exercise their rights in their country. 

http://www.mi-is.be/sites/default/files/doc/information_frais_medicaux-fr-version_2012-10.doc
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4. Asylum seekers 

The Law on Reception of 12 January 2007 describes asylum seekers’ entitlement to medical 

care: all asylum seekers are entitled to the medical care listed in the INAMI nomenclature 

(with the exception of some specific medical treatments).  Asylum seekers are also entitled to 

some additional types of healthcare not listed in the INAMI nomenclature that form part of 

daily life, see the Appendix to the Royal Decree of 9 April 2007. While living in a reception 

centre, their medical expenses are normally covered by the Belgian Agency for the 

Reception of Asylum Seekers (Fedasil) or one of its reception partners. If they don’t live in a 

centre, they must obtain a ‘payment warranty’ to receive care and treatment without having 

to pay. The administrative procedure is quite complicated and most healthcare providers are 

completely unfamiliar with it. 

 

Fedasil instructions of 16 October 2009: voluntary cancellation of Code 207 in the case 

of asylum seekers 

Whereas Belgian nationals are entered on a national register, asylum seekers are recorded 

on a waiting list. In this file, Code 207 indicates the reception centre where the asylum 

seeker is accommodated (Fedasil Centre, Red Cross or other operator). There are various 

possibilities relating to register Code 207: 

 

- “No show”: asylum seekers who can be accommodated by members of their family or 

friends and do not wish to stay in accommodation at the Fedasil reception centre. In this 

case, Code 207 for these people will indicate “WSP - no show”, but Fedasil is still 

responsible for providing medical assistance to these people. No social assistance is due 

from the local CPAS. 

 

According to the Association des Villes et des Communes de la Région de Bruxelles 

(Association of Towns and Municipalities of the Brussels Region),5 “no-show” asylum 

seekers can apply to Fedasil at any time for the material assistance to which they are 

entitled by virtue of their pending asylum procedure. Article 4d of the new legislation, 

however, states that in this case, Fedasil can impose a sanction6 against the person. 

                                                 

 

 
5
 See “Legal modifications concerning asylum seekers, EU citizens and members of their families, 

procedures 9ter,... “, ACVB, February 2012. 
6
 See Article 45 of the law of 12/01/2007 on the reception of asylum seekers: a formal warning, temporary 

exclusion from activities in the reception centre, obligatory chores in the centre, etc. 

http://www.fedasil.be/home/attachment/i/21475
http://www.ejustice.just.fgov.be/cgi/article_body.pl?language=fr&pub_date=2012-02-17&numac=2012000102&caller=summary
http://www.avcb-vsgb.be/documents/documents/cpas/2012-02-27_modifications_demandeurs_asile_et_citoyens_ue.pdf
http://www.avcb-vsgb.be/documents/documents/cpas/2012-02-27_modifications_demandeurs_asile_et_citoyens_ue.pdf
http://www.fedasil.be/home/attachment/i/21475
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- “Non-designation” of asylum seekers: following the oversubscription of the centres 

during the reception crisis in 2008, Fedasil found it was unable to designate an 

accommodation centre for many applicants and so declared it was not competent for 

providing any assistance in their regard. Since February 2012 no new non-designation 

cases have been documented. 

- Cancellation of Code 207. Fedasil also decided voluntarily to cancel Code 207, that is to 

say, the option of being able to be accommodated elsewhere rather than in the reception 

centre for asylum seekers who expressed the desire to do this. In this case it is the CPAS 

of the place of residence that becomes responsible for financial and medical assistance. 

 

Conditions for cancellation of Code 207:  

 Having made an application for asylum as of 1 June 2007 that is still on-going (with 

the exception of pending procedures before the Council of State); 

 Being accommodated in a centre run by Fedasil, the Red Cross, the Mutualités 

socialistes, Vluchtelingenwerk Vlaanderen (Flemish Refugee Action), CIRÉ 

(Coordination and Initiatives for Refugees and Foreigners) or a CPAS. 

 Having been received in a centre (or emergency facility) at least between 22 May and 

22 September 2009 (or providing evidence of at least four months uninterrupted stay); 

 Presentation of a signed rental contract. 

 

However, in practice, the cancellation of Code 207 has often been imposed because the 

centres lack places. The cancellation of Code 207 has a direct impact on the access to 

healthcare for the asylum seekers concerned. Indeed, people accommodated in a centre 

receive material assistance which comprises medical assistance. People for whom Code 207 

is cancelled can seek social and medical assistance from the CPAS for their place of 

residence until their asylum procedure ends. However, some CPAS centres refuse to grant 

this assistance. 
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 End of material assistance for specific categories of asylum seekers 

Multiple applications for asylum (as of 2nd application) 

Since the Programme Law of 30 December 2009 came into force (10 January 2010), Fedasil 

can limit the right to material assistance as of the third application for asylum. Furthermore, 

the Law of 19 January 2012, which makes major modifications to the law on the reception of 

asylum seekers, ensures that the limitation of the right to reception is already possible at the 

second application, as long as the Foreigners’ Office has not examined the new elements of 

this application yet. Once the Foreigners’ Office has deemed a new application for asylum 

admissible and it has been passed to the Commissioner General for Refugees and Stateless 

People where it is examined more thoroughly, the applicant can again be accommodated by 

a centre. During the course of 2013, the competences of these two entities will change: the 

Commissioner General will henceforth also be responsible for examining admissibility, while 

the Foreigners’ Office will now only be responsible for receiving the application. 

Accommodation will also be possible as soon as the new application is deemed admissible.  

 

In all cases, each asylum seeker continues to be entitled to medical assistance from 

the Fedasil medical cell once their new application for asylum has been filed (Fedasil 

note dated 26 march 2012).  

 

However, all asylum seekers dependent on Fedasil and not residing in a centre (“no show”, 

2nd and 3rd application and asylum seekers whose application has been rejected but who 

have not yet received the order to leave the territory), must at the outset send a cost 

allowance form (“demande de réquisitoire” for the cost of treatment and medicine on which 

they provide a telephone or fax number) in order to receive medical assistance. This 

disentitlement to material assistance and social assistance from the CPAS during the 

examination phase of multiple applications for asylum by the Foreigners’ Office takes the 

form of the designation of a “WSP no-show” Code 207. So, as regards access to healthcare, 

asylum seekers whose entitlement to material assistance is withdrawn are left in the “outside 

centre system” concerning their access to healthcare (with the réquisitoire (cost allowance 

form) procedure). 

 

 Asylum seekers with a work permit 

The Royal Decree of 22 December 2009 allows the granting of a work permit C to foreign 

nationals who filed an application for asylum after 31 May 2007 who, six months after filing 

their application for asylum, have not received a decision from the Commissioner General for 

http://www.ejustice.just.fgov.be/cgi/article_body.pl?numac=2012000081&caller=list&article_lang=F&row_id=1&numero=4&pub_date=2012-02-17&pdda=2012&dt=LOI&language=fr&fr=f&choix1=ET&choix2=ET&pdfa=2012&pddj=01&fromtab=+moftxt+UNION+montxt&nl=n&pddm=02&pdfj=29&sql=dt+%3D+%27LOI%27+and+pd+between+date%272012-02-01%27+and+date%272012-02-29%27+&pdfm=02&rech=49&tri=dd+AS+RANK+&trier=promulgation
https://www.google.be/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&cad=rja&ved=0CD0QFjAB&url=http%3A%2F%2Fwww.adde.be%2FJ_15%2Findex.php%3Fid%3D94%26option%3Dcom_content%26task%3Dview&ei=wcn_UMv1IOGZ0QXJsYCYDQ&usg=AFQjCNGsKHXHtKJi-5rH30a7T6IKUEfyJQ&sig2=6gTPC4
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Refugees and Stateless People until notification or, in the case of an appeal, until they are 

notified of a decision by the Council for Foreigner Law Litigation.  Work permit C is also 

granted to asylum seekers who filed an application for asylum before 31 May 2007 that is 

deemed admissible or have not received a decision as regards its admissibility before 1st 

June 2007. 

 

The Royal Decree of 12 January 2011 modifies the conditions subject to which material 

assistance is granted to asylum seekers receiving earnings from paid employment. 

Furthermore, the new Article 35/2 introduced by the law of 19 January 2012 modifying the 

law of 12 January 2007 on the reception of asylum seekers and some other categories of 

foreign nationals stipulates that: “Material assistance is not due if the applicant has sufficient 

financial resources to cover his or her basic needs. If the applicant has concealed the 

existence of resources, he or she must reimburse the agency for the material assistance 

unduly received, with the exception of any cost for medical assistance.” 

 

According to the ACVB (Association de la Ville et des Communes de la region de Bruxelles-

Capitale), there is, unfortunately, no explicit provision at present whereby, when the asylum 

seeker loses his or her financial resources [or when they run out], his or her entitlement to 

material assistance is re-established while the asylum process is on-going. 

 

5. Unaccompanied minors 

The Royal Decree of May 2009 establishes entitlement to increased intervention for foreign 

unaccompanied minors (MENA) who have insurance (since 1 January 2008, MENA have 

had their own entitlement to insurance: see the circular issued by the National Institute for 

Health and Disability Insurance No. 2008/198 of 9 May 2008).  

 

The request for cancellation of Code 207 cannot be made for foreign unaccompanied minors 

less than 17 years of age (CIRÉ legal Newsletter No. 37 September 2011). 

http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?imgcn.x=80&imgcn.y=16&DETAIL=2011011203%2FF&caller=list&row_id=61&numero=64&rech=79&cn=2011011203&table_name=LOI&nm=2011011039&la=F&pdda=2011&chercher=t&dt=ARRETE+ROYAL&language=fr&fr=f&choix1=ET&choix2=ET&pdfa=2011&pddj=01&fromtab=loi_all&pddm=02&btnnext.x=26%26%2365533%3B80&pdfj=28&btnnext.y=7%26%2365533%3B16&sql=dt+contains++%27ARRETE%27%26+%27ROYAL%27+and+pd+between+date%272011-02-01%27+and+date%272011-02-28%27+and+actif+%3D+%27Y%27&pdfm=02&tri=dd+AS+RA
http://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&table_name=loi&cn=2012011913
http://www.medimmigrant.be/uploads/Gezondheidszorg%20per%20verblijfsstatuut/2012-02-27_AVCB_modifications_demandeurs_asile_et_citoyens_ue%5B1%5D.pdf
http://www.medimmigrant.be/uploads/Wetgeving%20en%20rechtspraak/KB/AR%20110509%20FR.doc
http://www.medimmigrant.be/2008%2005%2009%20nr198%20instructies%20aan%20ziekenfondsen%20ivm%20niet-begeleide%20minderjarige%20vreemdelingen%20FR.pdf
http://www.medimmigrant.be/2008%2005%2009%20nr198%20instructies%20aan%20ziekenfondsen%20ivm%20niet-begeleide%20minderjarige%20vreemdelingen%20FR.pdf
http://www.cire.be/services/structure-daccueil-des-demandeurs-dasile/bibliotheque-juridique/doc_download/434-newsletter-juridique-n-37-septembre-2011
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6. Protection of seriously ill foreigners 

Applications for residence on medical grounds are made on the basis of Article 9ter of the 

Law of 15 December 1980 on the access to the territory, residence, establishment and return 

of foreign nationals. This concerns an application that can be made at the same time as 

other applications (application for asylum or residence on humanitarian grounds). 

 

Law of 7 June 2009 modifying the Law of 15 December 1980 on the access to the territory, 

residence, establishment and return of foreign nationals. 

Article 9ter, Section 1, Subsection 2 was modified: the assessment of the actual risk to 

the person’s life or physical integrity or of inhuman or degrading treatment; of the possibility 

of treatment, accessibility to these in the country of origin or the country in which the person 

is residing; and of the illness, how serious it is and the treatment deemed necessary can now 

be made by a doctor appointed by the minister or his delegate. 

 

Fedasil instructions of 6 April 2010: end of material assistance for 9ter admissibles 

People accommodated in a Fedasil centre or other approved facility, whose application for 

authorisation of residence on the basis of Article 9ter has been accepted, can no longer 

receive material assistance. These people, who are granted temporary residence, are 

entitled to financial assistance from the CPAS.  Previously, it was possible to choose 

between material assistance and financial assistance but today, the choice has been 

discontinued even if an asylum application procedure is still on-going. 

 

In addition, a Fedasil instruction of 9 November 2010 also puts an end to reception in 

accommodation centres for people with an admissible 9ter. Since 22 November 2010, 

Fedasil has ordered accommodation facilities to cancel Code 207 for these asylum seekers 

(whether successful or not). These people then have a maximum of two months to leave the 

reception facility and may make an application for social assistance to the CPAS. This clearly 

poses a real problem for sick people who are faced with a rental market that is all but 

accessible in large cities. 

 

According to Medimmigrant, if the 9ter application is declared admissible, the Foreigners’ 

Office will issue a Certificate of Registration (Attestation d’Immatriculation).  This orange card 

does not entitle the holder to access a health insurance fund or employment. The person 

must find accommodation and if he or she is in need, he or she is, nevertheless, entitled to 

financial assistance from the CPAS as well as non-AMU medical assistance. Note that a 

http://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&cn=1980121530&table_name=loi
http://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&cn=1980121530&table_name=loi
http://www.ejustice.just.fgov.be/cgi_loi/loi_a.pl
http://www.ejustice.just.fgov.be/cgi_loi/loi_a.pl
http://www.medimmigrant.be/uploads/Wetgeving%20en%20rechtspraak/Omzendbrief%20en%20richtlijn/Fedasil/Instructie%20Fedasil%20ontvankelijke%209ter%2009112010%20FR_.pdf
http://www.medimmigrant.be/index.asp?idbericht=32&idmenu=2&state=26&lang=fr
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period of time of several years may elapse between the declaration of admissibility and the 

final decision by the Commissioner General for Refugees and Stateless People. 

 

New standard medical certificate to be supplied for application for residence on 

medical grounds 

 

Article 187 of the Law of 29 December 2010 relating to various provisions has replaced 

Article 9ter, Sections 1 and 5, Subsection 2 of the Law of 15 December 1980 on access to 

the territory, residence, establishment and return of foreign nationals, and establishes a 

standard medical certificate to be supplied for applications for residence on medical grounds. 

 

The Royal Decree of 24 January 2011 defined this law by establishing the model for a 

standard medical certificate to be supplied. The medical certificate states that: “the 

Foreigners’ Office has the right to have the patient’s medical situation verified by a doctor 

appointed by the administration.”  

 7 May 2009: Royal Decree relating to the appointment of medical experts, appoints 

experts to “collaborate as external expert-advisers in the medical assessment 

performed by a doctor attached to the Foreigners’ Office in the case of applications 

for authorisation of residence on medical humanitarian grounds in respect of which 

this administration is called upon to make a decision.”  

 

The medical certificate must comprise information relating to:  

 The foreign national’s medical history. 

 The nature and severity of the condition on the basis of which the application for 

authorisation of residence on the basis of Article 9ter is made. 

 The current treatment and date on which treatment of the condition started. 

 The need for medical follow-up if applicable. 

 

Law of 8 June 2012 modifying the Law of 15 December 1980 on access to the territory, 

residence, establishment and return of foreign nationals makes further clarification. 

 Art. 9ter, Section 1, Subsection 3: the information provided must be recent. 

 Art. 9ter, Section 1, Subsection 4: the medical certificate must have been issued 

within the last three months. 

http://www.ejustice.just.fgov.be/cgi_loi/loi_a.pl
http://www.ejustice.just.fgov.be/cgi/api2.pl?lg=fr&pd=2011-01-28&numac=2011000043
http://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&cn=1980121530&table_name=loi
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 Insertion of Section 1/1 to Article 9ter, which provides as follows: “Authorisation 

of residence in Belgium as stipulated in the present article can be refused in 

respect of a foreign national who fails to appear on the date set in the 

summons issued by the medical officer or the doctor appointed by the ministry or his 

delegate, or the expert appointed by the minister or his delegate, and who fails to 

provide a valid reason for this absence within a maximum of fifteen days 

following this date.”  

 Article 9ter is supplemented by the introduction of Section 7, which provides 

that: “An application for authorisation of residence in Belgium as stipulated in this 

article submitted by a foreign national that has been accepted or who has obtained an 

indefinite residence permit, shall automatically be deemed unfounded, where such 

application is still under consideration by the Foreigners’ Office unless the said 

foreign national, within 60 days of the entry into force of this provision or the date of 

issue of the indefinite residence permit, sends a registered letter to the Foreigners’ 

Office requesting it to continue its consideration thereof.” 

 Article 9ter, Section 3, Subsection 4 introduces a medical filter: “The minister’s 

delegate shall declare the request inadmissible when the medical officer or doctor 

appointed by the minister or his delegate, referred to in Section 1, Subsection 5, 

reports that the illness is clearly not one of the conditions referred to in Section 1, 

Subsection 1, that may lead to authorisation of residence in the Kingdom of Belgium.” 

 Art. 9ter, Section 3, Subsection 5: “The minister’s delegate shall declare the 

request inadmissible in the cases stated in Article 9bis, Section 2, 1st to 3rd, or if 

evidence cited in support of the request for authorisation of residence in the Kingdom 

has already been cited in the framework of an earlier request for authorisation of 

residence in the Kingdom on the basis of this provision.” 

 

Other jurisprudence that stipulate the conditions: (source: Maladies du séjour, guide pratique 

du CIRÉ (Residence on medical grounds, practical guide published by CIRÉ). 

 

 Constitutional Court Ruling No. 193/2009 of 26 November 2009: if there is no 

passport or identity card, identity must be proven in some other way. 

 

 Council for Foreigner Law Litigation, ruling of 21/12/2009, No. 36370: a 

psychologist’s certificate is not sufficient to file a 9ter application. 

http://www.const-court.be/public/f/2009/2009-193f.pdf
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 Council for Foreigner Law Litigation, ruling of 8 October 2009 No. 32,315 and 

the ruling of 9 October 2009 No. 32,515: serious irreversible consequences that 

could result from interrupting medical treatment may also be taken into account. 

 

According to a note issued in May 2011 by the Forum Asile et Migrations,7 at present, when a 

negative decision  has been made on the admissibility or basis of a 9ter application, an 

appeal may be filed with the Council for Foreigner Law Litigation within 30 days of notification 

of the decision. This is an action for the invalidation and suspension of a decision and 

concerns only the legality of the decision. The Council for Foreigner  Law Litigation does not 

have jurisdiction for full proceedings and therefore does not have the power of instruction in 

these cases. When differing views are expressed by the attending physician and the medical 

officer regarding the seriousness of the person’s condition or access to treatment in their 

country of origin, the magistrate can ask for a third (expert) opinion. 

 

In practice, this leaves the Foreigners’ Office with considerable freedom for interpretation as 

regards the “accessibility” of a treatment in a country of origin. For example, the presence of 

a pharmaceutical molecule on a list of authorised imports can be considered proof that a 

treatment (for example, against HIV) is accessible to all in a country without taking into 

account financial and geographical barriers or stock-outs, etc. 

 

In at least five different cases in 2012, the Council for Foreign Law Litigation (which is an 

independent administrative court that hears appeals against decisions made by the CGRA 

(Commissioner General for Refugees and Stateless People) or the Foreigners’ Office, etc) 

has found the Foreigners’ Office too restrictive in its application of the European Court of 

Human Rights’ recent jurisprudence (whereby the seriousness of an illness would be related 

to the immediate risk of death). However the Secretary of State for Immigration and Asylum 

Policy has announced that the Foreigners' Office will appeal to the Council of State to have 

these decisions overturned.8  

 

                                                 

 

 
7
 A platform of over 120 French and Dutch speaking organisations working for a more humane asylum and 

migration policy.  
8
 See http://www.kruispuntmi.be/vreemdelingenrecht/detailnieuwsbr.aspx?id=18360#1._RvV_vernietigt_DVZ-

beslissingen_die_medische_regularisatie_afwijzen_omdat_er_geen__direct_levensbedreigende__ziekte_is (only 
available in Dutch). 

https://www.google.be/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&cad=rja&ved=0CE8QFjAC&url=http%3A%2F%2Fwww.cire.be%2Fservices%2Fstructure-daccueil-des-demandeurs-dasile%2Fbibliotheque-juridique%2Fdoc_download%2F385-la-note-du-fam-sur-les-regularisation-pour-raisons-medicales-9ter-mai-2011&ei=uNAHUfOpNunC0QXw1IFg&usg=AFQjCNHN26WOIJAfbnOLsQ2h2cvoM9dNIA&sig2=_5Z8ljellFLCX6K8YIYhrA&bvm=bv.41524429,d.d2k
http://www.kruispuntmi.be/vreemdelingenrecht/detailnieuwsbr.aspx?id=18360#1._RvV_vernietigt_DVZ-beslissingen_die_medische_regularisatie_afwijzen_omdat_er_geen__direct_levensbedreigende__ziekte_is
http://www.kruispuntmi.be/vreemdelingenrecht/detailnieuwsbr.aspx?id=18360#1._RvV_vernietigt_DVZ-beslissingen_die_medische_regularisatie_afwijzen_omdat_er_geen__direct_levensbedreigende__ziekte_is
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7. Treatment of infectious diseases  

The Royal Decree of 1 March 1971  on the prevention of contagious diseases covers the list 

of notifiable diseases on Belgian territory. 

 

The French "Fonds des Affections Respiratoires" (FARES) and the Flemish "Respiratory 

Healthcare and AntiTuberculosis Association” (VRGT) offer free screening for tuberculosis to 

all people who request it (without taking into account residence status) and provide free 

treatment and follow-up in the case of positive results. 

 

Various reference centres offer STI screening upon request. Although screening is free (and 

anonymous) for anyone without medical insurance, these centres are now obliged to check 

systematically whether the patient has a medical insurance, which is an additional threshold.  

 

Furthermore, most of these reference centres can’t guarantee treatment is given if the 

person does not have access to healthcare. Concerning AMU, the regular barriers apply: 

being able to provide a residence address, being able to provide all possible documents a 

CPAS might demand during its social enquiry, etc. The MdM Antwerp team and their 

partners have already observed undocumented pregnant women who have failed to pass 

these barriers during the last years, despite the fact that they were HIV positive… 

http://www.gallilex.cfwb.be/document/pdf/24713_000.pdf
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8. Termination of pregnancy (TOP) 

Since the law of 3 April 1990 and according to Article 350 of the Penal Code, all women have 

the right to terminate their pregnancy if they express their distress due to their condition. 

There is a maximum of 12 weeks between fertilisation and termination. There is also a period 

of six days between the first medical appointment and the abortion, which means that the 

first appointment with the doctor must take place during the 11th week of pregnancy at the 

latest. Beyond the time limit of 12 weeks, TOP can only be practised when the pregnancy 

seriously endangers the life of the mother or when it is certain that the baby will be born with 

a particularly severe condition that is recognised as being incurable at the time of diagnosis. 

Under the penal code, in this case the doctor consulted must seek the assistance of a 

second doctor whose opinion shall be attached to the medical file. 

 

The penal code also states that, “no doctor or nurse, or medical assistant shall be obliged to 

assist with a termination of a pregnancy.” However, “the doctor consulted is obliged to inform 

the person concerned, at the first appointment, of their refusal to intervene.” 

 

Since the Law of 22 August 2002 on patients’ rights, minors are entitled to have medical 

confidentiality. In Article 12, Section 2, the law states, in fact, that “the rights set forth in this 

law (including the right to the protection of private life and privacy - Article 10) can be 

exercised autonomously by patients under 18 who can be considered able to reasonably 

assess what is in their interest.” This means that a young girl seeking an abortion who does 

not want her parents to know has a right to secrecy. 

 

Hospitals perform terminations of pregnancy as do some health centres (family planning 

centres). The mutual health insurance scheme covers the costs of the termination (about 

€360) except for the patient contribution (about €3). If the women’s health insurance is not in 

order, she must pay the full cost of the intervention. Undocumented women can apply to the 

CPAS for AMU to cover the cost of a termination, but they have to take into account the 30 

day delay for the social inquiry (as well as the other barriers, see above). 

http://www.senate.be/www/?MIval=/publications/viewPubDoc&TID=83886927&LANG=fr#C37
http://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&table_name=loi&cn=1867060801
http://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&table_name=loi&cn=2002082245
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France 
 

1. Authorised residents 

The French national health system is funded through taxation and personal contributions. 

Social security health coverage is based on a system where “everyone pays according to 

their means and receives according to their needs”. This covers approximately 65% of 

healthcare expenses and every person authorised to reside in France is entitled to it. People 

on low incomes (below €661 / month in March 2013) have access to the system free of 

charge (Couverture maladie universelle – CMU). Private health insurance schemes are 

available to meet the remaining 35% of expenses. Among these, some (called “mutuelles”) 

are non-profit schemes. People have to apply for reimbursement of the 35%. 

 

Another mechanism helps destitute people (living above the CMU threshold up to €892,6). 

They receive between €100 and €500 (depending on their age) to help them finance 

additional private insurance. People with low financial resources (below €661 / month in 

March 2013) are entitled to “complementary CMU” which covers the remaining 35%. People 

with CMU do not have to pay at the point of service. CMU is valid for one year. 

 

Furthermore, in 1997 the law against social exclusion created the hospital PASS system 

(“Permanences d’accès aux soins de santé”). This system offers medical consultations and 

access to various medical specialities in some hospitals, to anyone without health coverage, 

even before administrative procedures have been completed. Medical consultations are 

accompanied by a social consultation, where social workers help gather all the documents 

and give information on how to open the right to healthcare. Some PASS only agree to see 

patients who have a potential right to healthcare, others allow unconditional access to their 

services and the hospital. 

 

In October 2012, an agreement had been reached between public and complementary 

health insurance representatives and medical syndicates concerning the limitation of 

honorary supplements that doctors may ask patients to pay. There is on-going discussion 

about the sense and scope of this measure and it is not yet clear how the agreement will be 

enforced. Yet this limitation will play a large role in the financial accessibility of healthcare for 

authorised residents. 

 

http://www.social-sante.gouv.fr/actualite-presse,42/communiques,2322/signature-d-un-accord-sur-les,15317.html
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2. Asylum seekers 

Asylum seekers have the same access to care as authorised residents. They obtain social 

security health coverage upon arrival on French territory. They can also apply for 

“complementary CMU” which they will be granted, depending on their financial resources. 

 

3. Undocumented migrants – AME 

Undocumented people who reside for more than three months in France and who have 

resources of under €661 / month are entitled to State Medical Aid (Aide Médicale d’Etat –

AME). This gives access to all healthcare providers without paying at the point of service. 

Costs are fully covered (except for prosthesis (dental, optic, etc.) and medically assisted 

reproduction). The AME is valid for one year. In contrast, if an undocumented person has 

resources above the threshold (€661 / month), they are not entitled to any health coverage 

and must pay the full costs for themselves and their family, which is obviously impossible. 

 

In March 2011, a franchise (or entrance right to the AME) of €30 was asked. This was 

cancelled again in July 2012. By cancelling this entrance fee, the new government finally 

followed the recommendations (2010) by the General Inspection of Finances and the 

General Inspection of Social Affairs, who pointed out that the introduction of this fee was 

counterproductive. 

 

Undocumented migrants who are unable to prove that they have been resident in France for 

more than three months are only entitled to hospital services for care that is deemed urgent 

(pregnancy, TOP, etc.). Minors with undocumented parents are entitled to the AME scheme 

upon arrival in France (without the three-month residence condition), even if their parents are 

not eligible. The right is granted to them for one year. See DSS/a n°2011/64 of 16/02/2011. 

 

For European citizens to be authorised residents, they must at least dispose of the 

necessary means for themselves and their family, as well as a health insurance (Articles 

L.121-1 and R.121-4 of the Code of Entry and Residence of Foreigners and the Right to 

Asylum or CESEDA). This health insurance must cover the services foreseen in Articles 

L.321-1 and L.321-2 of the Social Security Code. However, destitute EU citizens that are 

considered to be without residence authorisation can access the AME under the same 

conditions as any other undocumented migrant (DSS/DACI/2011/225 du 9 juin 2011). In that 

case, they have to prove that they have no health coverage in their country of origin which is 

an important administrative barrier. 

http://www.ladocumentationfrancaise.fr/rapports-publics/104000685/index.shtml
http://www.sante.gouv.fr/fichiers/bo/2011/11-10/ste_20110010_0100_0055.pdf
https://mail.google.com/mail/?ui=2&ik=053b05f1c3&view=pt&search=inbox&th=139d8e48bbe4454a
https://mail.google.com/mail/?ui=2&ik=053b05f1c3&view=pt&search=inbox&th=139d8e48bbe4454a
http://www.legifrance.gouv.fr/affichCode.do?cidTexte=LEGITEXT000006070158
https://mail.google.com/mail/?ui=2&ik=053b05f1c3&view=pt&search=inbox&th=139d8e48bbe4454a
https://mail.google.com/mail/?ui=2&ik=053b05f1c3&view=pt&search=inbox&th=139d8e48bbe4454a
http://circulaire.legifrance.gouv.fr/pdf/2011/07/cir_33406.pdf
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In 2009, law 2009-879 introduced major reforms concerning “hospitals, patients, health and 

territories”. One of its outcomes was the creation of Regional Health Authorities (see L.1432-

1 of the Public Health Code for more information about their functioning). The reform 

confirmed the delivery of urgent medical help as an essential public service (Article 6112-1 of 

the Public Health Code), even for those patients not (yet) eligible for AME. The law also 

identified the fight against social exclusion as a priority. 

 

 

4. Protection of seriously ill foreigners 

According to the “Code of Entry and Residence of Foreigners and the Right to Asylum” or 

CESEDA, undocumented migrants residing in France can obtain, since 1998, a residence 

permit for medical reasons and protection from expulsion if the following medical conditions 

are fulfilled: 

- Being at risk of grave health consequences when medical follow-up would be ceased; 

- Risk not having appropriate treatment in the case of return to one’s country of origin. 

 

Unfortunately, since June 2011 the objective of the law has been changed by the Sarkozy 

government. Instead of protecting all seriously ill foreigners (no deportation and permit to 

reside) who cannot have an effective access to appropriate care in their country of origin, the 

law has been changed to only check whether the treatment exists in the country (obviously 

there is always at least one private clinic who offers treatment to the highest members of 

government). Although the new government has promised to come back to the 1998 law, no 

significant legal change had come about at the time this paper was drafted. 

 

The instruction of the Ministry of Health of 10/11/2011 recalls the medical ethical obligations 

that have to be respected during the application procedure: continuity of care, guaranteed 

independence of the doctors in making known their medical advice and respect for the 

professional secret. The instruction also further specifies the meaning of “absence of 

appropriate treatment” as it was specified in Law n°2011-672 of 16/06/2011 (“la loi 

Besson”). To evaluate this, one needs to take into account 

 

- the presence or absence of treatment (not only medicines, but also the presence of care 

and the necessary technical examinations that allow follow-up); 

- the individual person’s clinical condition (e.g. complications, stage of an illness, 

comorbidity); 

http://www.legifrance.gouv.fr/affichTexte.do;jsessionid=975ADB7432B5AD543B4AA5B8C1CA5217.tpdjo15v_2?cidTexte=JORFTEXT000020879475&dateTexte=20120918
http://www.legifrance.gouv.fr/affichCode.do?idArticle=LEGIARTI000020897688&idSectionTA=LEGISCTA000020897734&cidTexte=LEGITEXT000006072665&dateTexte=20120925
http://www.legifrance.gouv.fr/affichCode.do?idArticle=LEGIARTI000020897688&idSectionTA=LEGISCTA000020897734&cidTexte=LEGITEXT000006072665&dateTexte=20120925
http://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006072665&idArticle=LEGIARTI000020886447&dateTexte=
http://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006072665&idArticle=LEGIARTI000020886447&dateTexte=
http://www.legifrance.gouv.fr/affichCode.do?cidTexte=LEGITEXT000006070158
http://www.legifrance.gouv.fr/affichTexteArticle.do;jsessionid=2E9F8C5541B668B3CC63E9D375FD4D53.tpdjo15v_2?cidTexte=JORFTEXT000024191380&idArticle=LEGIARTI000024193083&dateTexte=20130322&categorieLien=id#LEGIARTI000024193083
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- the healthcare structures, equipment, medical devices, competent staff, drug supplies, 

etc. need to be available in a sufficient degree of quality, quantity, availability and 

effective and appropriate continuity. 

 

Unfortunately, the final decision depends on the discretionary power of an administration (the 

Regional Health Authority) and the Prefecture and not on a health professional or a 

representative of the Ministry of Health. In practice, many seriously ill foreigners are still 

being deported when treatment “exists” in the country of origin (the above mentioned 

evaluation is not being performed). 

 

Also, although the renewed Article L313-11 specifies that in “exceptional humanitarian 

circumstances” the criterion of absence of appropriate treatment doesn’t have to be applied, 

the exact meaning of these “circumstances” remains vague. 

 

In the past, the Health Ministry gave precisions on people living with HIV / AIDS. Annex 4 of 

DGS/MC1/RI2/2010/297 of 29/07/2010 specified that “it should be considered that in none of 

the developing countries HIV-positive people can have access to antiretroviral treatment or to 

necessary care”. Instruction DGS/MC1/RI2/2011/417 of 10/11/2011 specified the same 

concerning hepatitis. It states that undocumented migrants can even obtain protection when 

drug treatment is not immediately necessarily. In the case of chronic hepatitis, drug treatment 

is not always immediately indicated. But as this may change over time, specialised follow-up 

is needed. Furthermore, the fact that immediate treatment is not needed does not mean that 

the liver disease will not be life-threatening in a later stage. 

 

Unfortunately, in practice, the instructions of the Ministry of Health are far from being 

implemented by the Prefectures (who depend on the Ministry of Interior) who confirm or 

invalidate decisions by the ARS physician in an arbitrary manner, e.g. see the latest press 

conference (19/03/2013) by the Observatoire du Droit à la Santé des Etrangers (ODSE). 

Applicants also face many administrative barriers. As a result of this new policy, ODSE 

observed a decrease of 11% in the approval rate of applications in 2012. Some seriously ill 

migrants have even been expulsed before a decision was made in their application for a 

residence permit… 

 

http://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006070158&idArticle=LEGIARTI000006335074
http://www.sfsp.fr/dossiers/file/instructionDGS_29072010.pdf
http://circulaire.legifrance.gouv.fr/pdf/2011/11/cir_34054.pdf
http://www.odse.eu.org/IMG/pdf/DP_18032013_-_ODSE.pdf
http://www.odse.eu.org/IMG/pdf/DP_18032013_-_ODSE.pdf
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5. The situation in Mayotte 

Mayotte, an island located in the Comoros archipelago, is a French overseas department, 

contrary to the three other islands of the archipelago that chose independence in 1975. Free 

circulation between the four islands (family ties and commercial contacts) had always 

remained possible until France decided to close the borders in 1995. In 2010, French 

authorities deported 26.405 people, of whom 6.400 children, from the island, equalling no 

less than 13% of the island’s population. The local MdM team witnesses frequent 

deportations of parents, leaving their children unattended to (sometimes even parents of 

seriously ill children). 

 

Contrary to UDM in France, undocumented island residents have no access to State Medical 

Aid (AME). They have to pay €10 for a medical consultation and up to €300 for a delivery – 

exorbitant amounts given the population’s mean income. Although diseases with very serious 

and irreversible consequences and infectious diseases are being treated free of charge, the 

interpretation of ‘emergency care’ is interpreted in the most strict manner, excluding children 

from care. In 2012, decree n° 2012-785 of 31/05/2012 modified Article L.6416 of the Public 

Health Code: access to healthcare for minors and unborn children is now supposed to be 

free, at least in public hospital structures (ambulatory care still has to be paid for). Yet in 

practice, the new law is not applied. 

 

 

 

 

http://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000025943780
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Germany 
 
Germany’s laws regarding access to healthcare are made at the national level, but Germany 

is a federal country, and the Länder (states) and municipalities – which are responsible for 

applying federal law – have some leeway in doing so (with regard to municipal health 

department services, for example) (§28 Grundsgesetz). 

 

Everyone who lawfully resides in Germany must be covered by health insurance (public or 

private) in order to receive care. Since the 2007 health reforms aimed at increasing 

competition among health insurance providers, public health insurance (gesetzliche 

Krankenversicherung, or GKV) is compulsory in Germany (§5 SGB V). Since 2009, private 

health insurance (private Krankenversicherung or PKV) is also obligatory. 

 

Public health insurance is obligatory for all citizens and authorised residents who work (as 

well as for those in receipt of unemployment benefits through the Pflichtversicherung that 

also falls under the GKV) whose income is below the income ceiling defined by §6 (6) SGB 

V. Since the 2007 reforms, people who were previously excluded from public health 

insurance (e.g. because they didn’t pay their contributions) now have to be reintegrated. 

However, they have to settle their debts with the insurer and retroactively pay all their 

contributions since 2007. Until they do so, they are only reimbursed for emergency care. 

 

Self-employed workers or people on high incomes must take out private health insurance 

(PKV). Since 2009, people who were previously excluded from a PKV have to be 

reintegrated. Just as with the GKV, people have to retroactively pay all their contributions 

since the new law entered into force in 2009. Until they do so, they only have access to 

reimbursement for emergency care. In both cases, retroactive payment of contributions is 

very problematic for people on low incomes. People who receive social aid have access to all 

reimbursements despite the fact that they still might have a debt. However, no 

supplementary interventions from social welfare are possible to help with payments – 

retroactive payment still has to be done, using a payment plan. 

 

Contributions to GKV are based on income (§223 SGB V), except for the self-employed and 

students over the age of 30 or who have spent more than 14 semesters in the university 

system (unless they can justify the length of their studies). The latter must obtain insurance 

from a private insurance fund (§5 SGB V). This model ensures that people on high incomes 

pay a lot and on low incomes pay very little. The uniform contribution rate set by the 

http://dejure.org/gesetze/GG/28.html
http://www.gesetze-im-internet.de/sgb_5/__5.html
http://dejure.org/gesetze/SGB_V/6.html
http://dejure.org/gesetze/SGB_V/6.html
http://dejure.org/gesetze/SGB_V/223.html
http://dejure.org/gesetze/SGB_V/5.html
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government as of 1 January 2009 is 15.5%. This is divided into two parts: 8.2% comes from 

the employee and 7.3% from the employer. In practical terms, for a person whose gross 

salary is €2.900 the contributions are divided as follows: 

 

 

Employee contribution  

 

2900 EUR x 8.2% = 

 

237.80 EUR 

 

Employer contribution 

 

2900 EUR x 7.3% = 

 

211.70 EUR 

Source: IMACC 

 

In the case of PKVs, contributions depend not on income but on the person’s health status, 

age and gender.  Since the 2007 reforms, however, PKV private health insurance companies 

are required to offer a basic rate that corresponds to the services offered by the GKV public 

insurance. 

 

Regarding payments for healthcare (individual co-payments), until the end of 2012 the 

patient had to pay €10 per trimester if he went to the doctor (Praxisgebühr). As of 

1 January 2013, this provision no longer applies. It was eliminated by section 1 G. v. 

20.12.2012 BGBl. I S. 2789, and patients no longer have to pay anything for medical 

consultations. For drugs, on the other hand, patients will continue to be responsible for a co-

payment of 10% of the drug cost. This co-payment will continue to be at least €5 and at most 

€10 per prescription (§61 SGB V). 

 

Only children under 18 years are completely exempt from co-payment. Prior to 2004, people 

on welfare and on low incomes were also exempt. This provision was eliminated in 2004, and 

after that, the annual expenditure on drug co-payments for any German could not exceed 2% 

of gross annual household income. That limit was established to prevent unreasonable costs 

for those on low incomes. The 2% calculation is based on the head of household’s income. In 

addition, people with chronic illnesses do not have to pay more than 1% of gross annual 

household income. 

 

http://www.imacc.de/lohnabrechnunggehaltsabrechnung/sozialabgabenarbeitgeber/krankenversicherung/index.html
http://www.verbraucherzentrale-bayern.de/mediabig/68221A.pdf
http://www.buzer.de/s1.htm?g=SGB%2BV%2B31.12.2012&a=28
http://www.buzer.de/s1.htm?g=SGB%2BV%2B31.12.2012&a=28
http://www.gesetze-im-internet.de/sgb_5/__61.html
http://www.tk.de/tk/versicherung-und-tarife/zuzahlungen/gesetzliche-zuzahlungen/20410
http://www.dewion.de/krankenversicherung/gesetzliche-krankenkassen/gesetzliche-krankenkasse-bvz.shtml
http://www.betanet.de/betanet/soziales_recht/Zuzahlungsbefreiung-Krankenversicherung-675.html%E2%80%8F
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1. Authorised residents 

German citizens and authorised residents on a low income can receive welfare benefits, and 

their contributions to public health insurance are adjusted (47-52 SGB XII). The homeless 

can obtain welfare benefits and are thus insured through public health insurance. According 

to the MdM Germany team, nearly 70 to 80% of homeless people are insured through public 

health insurance. For this part of the population, however, the problem is the cost of drug co-

payments. 

 

2. Asylum seekers 

Unlike in most European countries, asylum seekers living in Germany do not have the same 

access to healthcare as nationals. According to the law on services for asylum seekers 

(AsylbLG), during their first 48 months (§2 AsylbLG) on German soil, asylum seekers are 

only entitled to basic healthcare services (§4 AsylbLG). 

 

These services cover “treatment for severe illnesses or acute pain and everything 

necessary for curing, improving or relieving the illnesses and their consequences, 

pre- and post-natal care, vaccinations, preventive medical tests and anonymous 

counseling and screening for infectious and sexually transmitted diseases” (§1 1.5 

AsylbLG and §19 Infektionsschutzgesetz). 

 

So for the first 48 months, asylum seekers do not have access to the same care as nationals. 

After that 48-month period they are entitled to the same healthcare access as nationals. 

 

In emergency situations, asylum seekers can go directly to the emergency room for care. For 

non-emergency situations, asylum seekers must first request a Krankenschein (§264 (2) 

SGB V) or Health Insurance Certificate from municipal social service departments in order to 

gain access to healthcare. That document allows them free access to the medical services 

they are entitled to under the law on asylum seekers (AsylbLG); the care provider is then 

reimbursed directly. It is the municipal departments that decide whether or not to authorise 

reimbursement for care. In practice this is a problem, because municipal departments can 

interpret the law differently.  For example, some departments will not issue a Krankenschein 

to people with chronic illnesses unless there is a severe deterioration in their health. In 

contrast, some municipalities (Bremen and Hamburg, in particular) have agreements with 

public health insurance funds and issue health insurance cards to asylum seekers. While the 

http://dejure.org/gesetze/SGB_XII
http://www.gesetze-im-internet.de/asylblg/__2.html
http://www.gesetze-im-internet.de/asylblg/__4.html
http://www.gesetze-im-internet.de/asylblg/__1.html
http://www.gesetze-im-internet.de/asylblg/__1.html
http://www.gesetze-im-internet.de/ifsg/__19.html
http://www.gesetze-im-internet.de/sgb_5/__264.html
http://www.gesetze-im-internet.de/sgb_5/__264.html
http://www.fluechtlingsinfo-berlin.de/fr/asylblg/Bremer_Modell_Medizin_AsylbLG.pdf
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benefits are the same, this saves asylum seekers from having to request a Krankenschein 

every time they need access to care. It is also much easier for health providers. 

 

In Munich, a Krankenschein is valid for going to the primary care physician for one trimester; 

however, if the General Practitioner refers an asylum seeker to a specialist, another 

Krankenschein has to be requested. If the doctor prescribes medication, the prescription 

states that the patient is exempt from co-payments. When a chronic illness is diagnosed, a 

municipal public health department physician must confirm the diagnosis and the need for 

treatment. Thanks to the good will of the municipal authorities in Munich, this is not really a 

problem (except in cases of addiction, where it is practically impossible to obtain drug 

replacement therapy paid for). 

 

Asylum seekers suffering from PTSD (post-traumatic stress disorder) can also obtain access 

to care for their specific needs (§6 AsylbLG). 

 

Because asylum seekers almost always live in a centre or community housing, they have to 

have a medical examination for transmissible diseases, including a chest X-ray (§62 (1) 

AsylVFG). According to a document published by Leipzig University and the HIV & More 

internet portal, in Bavaria and Saxony asylum seekers are the only group of immigrants 

required to undergo HIV testing. Moreover, in Bavaria, they are not even informed of the 

nature of the testing unless the test result is positive. 

 

Except for long-term care, the rights granted are governed by §2 AsylbLG. For long-term 

care, rights are granted in accordance with §2 AsylbLG and §61 SGB XII. On 18 July 2012, 

the Constitutional Court (BVerfG, 1 BvL 10/10 vom 18.7.2012, Absatz-Nr. (1 - 140) ruled the 

level of social benefits provided by the AsylbLG – that is, those that asylum seekers receive 

for the first 48 months, which hadn’t been revised in 19 years – unconstitutional. According to 

the court’s ruling, the German government is obliged to guarantee asylum seekers the same 

standard of living as nationals. Unfortunately, the court ruled only on the matter of social 

benefits and not on the fact that asylum seekers do not have the same access to healthcare 

as Germans, which is equally discriminatory.  

 

  

http://www.gesetze-im-internet.de/asylblg/__6.html
http://www.jusline.de/index.php?cpid=f92f99b766343e040d46fcd6b03d3ee8&lawid=94&paid=62
http://www.jusline.de/index.php?cpid=f92f99b766343e040d46fcd6b03d3ee8&lawid=94&paid=62
http://dresden.aidshilfe.de/wp-content/uploads/magister_huebner1.pdf
http://www.hivandmore.de/archiv/2011-2/fobi_sanago.shtml
http://www.hivandmore.de/archiv/2011-2/fobi_sanago.shtml
http://www.gesetze-im-internet.de/asylblg/__2.html
http://www.gesetze-im-internet.de/asylblg/__2.html
file:///C:/Downloads/§61%20SGB%20XII
http://www.bundesverfassungsgericht.de/entscheidungen/ls20120718_1bvl001010.html
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3. Children of asylum seekers 

Children of asylum seekers are subject to the same system as adults. However, the law 

stipulates that children can receive other care meeting their specific needs (§6 AsylbLG). 

This provision does not, however, specify the particular treatments that children may receive. 

As discussed above, §4 AsylbLG stipulates that asylum seekers in Germany for less than 

48 months are entitled to vaccinations. However, vaccinations (§4.3 AsylbLG) are not 

compulsory in Germany, but merely recommended. The recommended vaccines are free of 

charge. (See list of vaccinations). 

 

 

4. Undocumented migrants 

Undocumented migrants should, in theory, be entitled to the same healthcare services as 

asylum seekers who have been in Germany for less than 48 months (see above, §4 

AsylbLG, §1 (1) (5) AsylbLG and §19 Infektionsschutzgesetz). In addition, the German 

government recognises its legal obligation to provide assistance to anyone in danger (§323 c 

StGB). However, all civil servants, including the ones responsible for covering healthcare 

costs for undocumented migrants, have an obligation to report any undocumented migrants 

encountered in the course of their work to the immigration departments (§ 87 Abs. 2 

AufenthG). As a result, the undocumented often choose not to seek treatment or bring their 

children for treatment, even in severe cases, for fear of being turned in and deported. 

  

In September 2009, the Federal Assembly or Bundesrat issued an instruction on the 

application of the law thanks to intensive civil society lobbying. Hospital administrative and 

medical personnel are bound by medical confidentiality (§203 Strafgesetzbuch), as are social 

service departments if they obtain information on the status of an undocumented migrant 

from someone bound by medical confidentiality (a doctor or a member of the administrative 

staff of a medical practice or hospital). This can only happen in emergencies, since in all 

other cases an undocumented migrant must apply to social services to obtain healthcare 

coverage before going to the doctor. (Sources: Institut fur Menschenrechte). 

 

Healthcare providers request reimbursement for emergency care from social services after 

the provision of care, a process that extends the medical confidentiality requirement to the 

social services department. Nevertheless, the MdM Germany team has observed that in 

practice the reimbursement request process is fairly complicated because the social services 

http://www.gesetze-im-internet.de/asylblg/__6.html
http://www.gesetze-im-internet.de/asylblg/__4.html
http://www.gesetze-im-internet.de/asylblg/__4.html
http://www.bmg.bund.de/praevention/frueherkennung-und-vorsorge/impfungen.html
http://www.gesetze-im-internet.de/asylblg/__4.html
http://www.gesetze-im-internet.de/asylblg/__4.html
http://www.gesetze-im-internet.de/asylblg/__1.html
http://www.gesetze-im-internet.de/ifsg/__19.html
http://www.gesetze-im-internet.de/stgb/__323c.html
http://www.gesetze-im-internet.de/stgb/__323c.html
http://www.gesetze-im-internet.de/aufenthg_2004/__87.html
http://www.gesetze-im-internet.de/aufenthg_2004/__87.html
http://www.bundesrat.de/SharedDocs/Drucksachen/2009/0601-700/669-09,templateId=raw,property=publicationFile.pdf/669-09.pdf
http://www.gesetze-im-internet.de/stgb/__203.html
http://www.institut-fuer-menschenrechte.de/uploads/tx_commerce/policy_paper_14_das_recht_auf_bildung_fuer_kinder_ohne_papiere.pdf
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department has to verify that the person is indeed undocumented and in need, and to do that 

they have to contact the immigration department. 

 

For reimbursement of non-emergency care, undocumented migrants must request 

reimbursement themselves from the social services department, which is obligated to report 

them to the authorities. In conclusion, undocumented migrants do not really have access to 

healthcare, because they are stopped by the legal risk of being turned in. (§88 (2) AufenthG; 

87.1.5 and 88.2.3 Allgemeine Verwaltungsvorschrift zum Aufenthaltsgesetz, VwV-AufenthG). 

 

For both public health and humanitarian reasons, several municipalities such as Frankfurt, 

Munich and Bremen have supported the creation of structures to facilitate access to care for 

migrants in precarious situations, including for the undocumented.  

 

Regarding access to drugs: because undocumented migrants have to request a 

Krankenschein from social services in order to obtain reimbursement and because social 

services have an obligation to report them, in reality undocumented migrants do not have 

access to drugs. Only those with a temporary residence permit (Duldung, see below) can 

obtain access to free medicines. 

 

There is the same problem for vaccinations. In theory, undocumented migrants have the 

same access to healthcare as asylum seekers who have been in Germany for less than 

48 months, and this includes immunisation. However, they have to request a Krankenschein 

from municipal social services to be reimbursed, thus running the risk of being reported. So 

in practice undocumented patients do not have access to vaccination. This is why MdM 

Germany in Munich buys vaccines, paying all the costs, in order to vaccinate children of 

undocumented parents. 

http://dejure.org/gesetze/AufenthG/88.html
http://www.verwaltungsvorschriften-im-internet.de/pdf/BMI-MI3-20091026-SF-A001.pdf
http://www.frankfurt.de/sixcms/detail.php?id=2996&_ffmpar%5B_id_inhalt%5D=6327770
http://www.muenchen.info/soz/pub/pdf/398_nicht_vergessen.pdf
http://www.gesundheitsamt.bremen.de/sixcms/media.php/13/2_Migration_info_humanitaere_sprechstunde_08_2010.pdf
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5. Infectious diseases 

According to the law on infectious diseases, undocumented migrants are entitled to 

counselling and screening for transmissible diseases and to outpatient care (for STIs, TB, 

hepatitis, etc.). The law also provides for free HIV/AIDS treatment if the patient can’t bear the 

costs (§19 IfSG). But the obligation to report prevents effective access to care. So in practice, 

only those with temporary residence permits have access. 

 

In most large German cities like Cologne, however, the authorities announced that they were 

setting up a special counselling service for people with STIs (Beratungsstelle für sexuell 

übertragbare Krankheiten), accessible to all, regardless of legal status. (Source: FRA report). 

Those services were launched many years ago, at first for sex workers and drug users. They 

offer anonymous services (generally testing and counselling, and sometimes consultation 

with a doctor). Access to HIV and hepatitis treatment, however, is far from being accessible 

in practice (patients are being asked to apply for the Krankenschein). 

 

6. European citizens 

EU-citizens can stay in Germany for the first three months without any requirements. To 

obtain the right to reside longer than three months, EU citizens need to have sufficient 

resources and healthcare coverage (in accordance with European Directive 2004/38/CE).  

After five years in Germany, EU-citizens can obtain a permanent residence right and are 

then entitled to all social benefits. However, Germany is one of the countries that 

implemented ‘transitory measures’ towards Bulgarian and Romanian citizens: they will only 

get a work permit in Germany from January 2014 onwards. 

 

6.1 European citizens who are insured in their home country 

During the first three months 

During the first three months, EU citizens insured in their home country with a European 

health insurance card (EHIC) have access to a doctor for urgent medical problems that 

cannot wait until return to the home country. Treatment is (partly) covered by the insurance in 

the home country, unless they travelled to Germany with the aim of receiving medical 

treatment. The percentage of the medical treatment and medicines that is covered by the 

health insurance is depending on the health system or health insurance in the home 

http://www.gesetze-im-internet.de/ifsg/__19.html
http://fra.europa.eu/sites/default/files/fra_uploads/1771-FRA-2011-fundamental-rights-for-irregular-migrants-healthcare_EN.pdf
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country9. Doctors in Germany apply for reimbursement through registering the patient at a 

local health insurance company. In practice however, patients report that clinics ask for 

a pre-payment before starting the treatment and some even refuse treatment without a 

German insurance card.10 

 

After three months 

After three months of residence, EU citizens insured in their home country can register with a 

German public insurance company (GKV) and receive the same coverage that they receive 

in their home country. The German health insurance is responsible for the reimbursement. In 

practice it is not easy to use this service: personnel of the insurance companies is not always 

familiar with the regulations; the insurance company needs the specific patients coverage 

information from the home country; language and bureaucracy problems make it difficult to 

receive this information, and countries such as Rumania and Bulgaria require that patients 

still have a registered residence in their home country. The consequence of all these barriers 

is that many Europeans probably do not make use of this possibility. 

 

6.2 European citizens who are not insured in their home country 

 

EU-citizens’ access to health insurance and to social benefits depends on their working 

situation and on the reason of their stay in Germany. 

 

 Not entitled to social benefits are 

 Job-seekers: EU citizens who come to Germany for the purpose of job-seeking are not 

entitled to social benefits. They can obtain health coverage through private insurance if 

they can afford the contributions. The fees can be as high as €610 a month.11 

 EU-citizens who are not capable of employment (for health reasons or on the basis of the 

immigration law) are not entitled to social benefits and have to insure themselves on a 

voluntary basis. 

 

 Entitled to social benefits are 

 Employees: In general they are affiliated to a statutory health insurance. Those who are 

employed on a so-called €400-basis, which is not sufficient to be included in the statutory 

                                                 

 

 
9
 EU VO 987/2009 Article 25,26 

10
 See http://www.kvberlin.de/20praxis/80service/80rundschreiben/2006/rs_060316_2.pdf 

11
 http://www.pkv.de/positionen/basistarif/ 

http://www.kvberlin.de/20praxis/80service/80rundschreiben/2006/rs_060316_2.pdf
http://www.pkv.de/positionen/basistarif/
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health insurance scheme, are entitled to complementary social benefits (and thus to 

health coverage), if they do not earn enough to secure their living. 

 

 Self-employed-EU-citizens are obliged to insure themselves privately. Self-employed, 

whose income does not secure their living are entitled to complementary social benefits 

(and thus to health coverage).  

 

 Unemployed: Employed or self-employed EU-citizens which have to give up their activity 

through no fault of their own (for example in case of illness or pregnancy) are entitled to 

social benefits (for 6 months if they worked less than a year, for an unlimited period of 

time if they worked more than a year). 

 

In any case EU-citizens are entitled to assistance in case of emergencies according to the 

12th book of the German Social Security Code. This can mean, depending on the 

circumstances, that the costs for an urgent operation will be reimbursed by the welfare 

services. But it can also mean that they will rather reimburse the costs of a train ticket back 

home, if the person is considered fit to travel… 

 

The exclusion of some categories of EU-citizens from social benefits foreseen in the German 

law12 is very controversial and implies a lot of legal uncertainty. This concerns especially 

access to SGB II-benefits, which are given to job seekers according to the 2nd book of the 

German Social Security Code. According to many experts, the German law collides in this 

case with higher European norms13. The situation of citizens from Bulgaria and Rumania is 

rendered especially difficult by the fact that their access to the German work market is limited 

until 01/01/201414. They need a permit to work as employees and for many of them the only 

way to work in Germany is as self-employed or as day jobbers on the clandestine labour 

market. Thus they are in a large majority considered as job seekers, excluded from the 

statutory health insurance and not entitled to SGBII-benefits. Theoretically they can obtain 

health coverage through a private insurance but very often they cannot afford the monthly 

contributions. 

 

                                                 

 

 
12

 SGB II §7 Abs. 1 
13

 See for example: Voigt Claudius, Ausgeschlossen oder privilegiert? Zur aufenthalts- und sozialrechtlichen 
Situation von Unionsbürgern und ihren Familienangehörigen, Deutscher Paritätischer Wohlfahrtsverband 
Gesamtverband e. V., January 2013, S. 23 
14

 Sozialgesetzbuch III, §284 
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7. Protection of seriously ill foreigners  

(source: Red Cross document) 
 

Temporary residence permit granted based on inability to travel due to health 

If the victim is severely ill and requires hospitalisation, he/she is not able to travel. As a result, 

deportation becomes impossible and temporary residence (Duldung) must be granted (§60 

paragraph 2 AufenthG). The inability to travel must be proven by a medical certificate. 

Residence is temporary and ceases to apply once the patient is able to travel again. 

 

Temporary residence permit for humanitarian reasons 

If the patient is considered able to travel despite his/her illness, but the treatment required by 

his/her condition is not possible in his/her country of origin or not available to him/her due to 

lack of financial resources, a residence permit for humanitarian reasons can be issued in 

accordance with §25 paragraph 3 AufenthG and §60 paragraph 7 AufenthG. 

 

To obtain a residence permit for humanitarian reasons, the applicant must demonstrate to the 

relevant authorities that there is a serious risk to his health in his country of origin. Data on 

the national health system and the person’s economic and social situation must be 

presented. 

 

Residence permit “on hardship grounds” (§23 AufenthG) 

This type of request concerns extremely specific situations that are examined on a case-by-

case basis. It applies to people who in theory cannot stay in Germany but who are granted a 

residence permit for special reasons. There are no objective factors for this type of request, 

because applications are examined on a case-by-case basis. In order to be granted such a 

permit, the applicant cannot have committed any serious offenses. 

 

Applications must be presented to the Land’s hardship commission (Härtefallkommission). 

Each Land is required to set up such a commission to decide special cases. The Land 

government has the authority to set up this commission (generally made up of a 

representative from the Church, a political representative, etc.) and specify the procedure, 

the exclusions and the conditions required for each case (23a(2) AufenthG).  

 

https://www.drk-wb.de/download-na.php?dokid=19382
http://dejure.org/gesetze/AufenthG/60a.html
http://dejure.org/gesetze/AufenthG/60a.html
http://www.gesetze-im-internet.de/aufenthg_2004/__25.html
http://dejure.org/gesetze/AufenthG/60.html
http://dejure.org/gesetze/AufenthG/23a.html
http://dejure.org/gesetze/AufenthG/23a.html
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8. TOP 

Section 218a of the criminal code, which resulted from the adoption of the 21 August 1995 

law on prenatal assistance and aid to families, indicates the conditions under which 

termination of pregnancy is not considered illegal.  

 

This section specifies that termination of pregnancy is not punishable if all of the following 

conditions are met: 

 The woman requests the procedure; 

 The woman presents a medical certificate proving that she went to an approved 

consultation centre at least three days prior; 

 The procedure is performed by a doctor; 

 The procedure is performed within twelve weeks of conception. 

 

Even if the pregnancy is the result of a rape, the twelve week period applies. 

A termination of pregnancy beyond twelve weeks is possible, however, when medically 

indicated – that is, if the woman’s physical or mental health renders it necessary, and the 

danger cannot be dealt with by other means.  This provision applies, in particular, to cases 

where there is a risk of serious congenital malformation. 

 

The abortion issue is also governed by the law on the prevention and management of 

pregnancy-related disputes. Chapter V provides assistance for women in special cases. 

Indeed, according to the Bundesministerium für Familien, Senioren, Frauen und Jugend, in 

Germany the cost of abortion is borne entirely by patients, and is not reimbursed. Only 

women whose income is below €1.033/month can be reimbursed by social security. 

 

Theoretically, women asylum seekers and undocumented women are also entitled to 

reimbursement. However, access remains very difficult for undocumented women due to the 

need for a Krankenschein and the risk of being reported, as discussed above. Indeed, the 

experience of German MdM team has shown that it is very difficult for women asylum 

seekers and undocumented women to obtain payment for their termination of pregnancy. 

  

http://www.gesetze-im-internet.de/stgb/__218a.html
http://www.gesetze-im-internet.de/beratungsg/BJNR113980992.html
http://www.gesetze-im-internet.de/beratungsg/BJNR113980992.html
http://translate.google.com/translate?hl=fr&sl=de&tl=en&u=http%3A%2F%2Fwww.bmfsfj.de%2FBMFSFJ%2Fgleichstellung%2Cdid%3D98262.html
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Greece 

1. Authorised residents 

Article 21 of the Greek constitution on the protection of family, marriage, motherhood and 

youth says that “the State shall care for the health of citizens and shall adopt special 

measures for the protection of youth, old age, and the disabled and for the relief of the 

needy.” The National Health System EOPYY was established in 1983. It relies on a 

mandatory health insurance which is based on work (with employer/employee contributions, 

which are income-related). Thus the health services are funded by individual contributions 

(insurance-based) but also by state subsidies (tax-based). The system is decentralised and 

divided between primary healthcare centres, district and regional hospitals. 

 

After signing a Memorandum of Understanding with the European Commission, the ECB and 

IMF in 2011, Greece has engaged – among others – in substantial reforms of its National 

Health System in order to tackle the economic and social difficulties that the country is facing 

and to scale up the efficiency of its health system. For instance, law 3863/2010 for the New 

Social Insurance System was the first in a series of measures to simplify the fragmented 

system of financing15. Also see the Hellenic National Reform Program 2011-2014). One 

striking measure is the reduction by 40% of the financing of the public hospitals. 

 

Medical consultations are free at the point of access for insured nationals and authorised 

residents. However, there is a co-payment of 25% of drug costs16. Furthermore, since 2011 

and austerity measures there is a €5 entrance fee for hospitals and healthcare centres (law 

3918/2011), and every technical examination subsequent to the consultation must be paid for 

(e.g. €30 for a blood test). According to K.Y.A. 139491 of 16/11/2006, people on a low 

income (below €416 / month) who are exempt from taxes can apply for a “health booklet 

which theoretically allows them to access hospital care for free (even medicines and 

technical examinations) provided they have identity documents17. A special commission in 

the health and welfare department of the prefecture of the applicant decides if the person has 

a right to the booklet or not. In practice, many pharmacies had stopped delivering medicines 

                                                 

 

 
15

 Other important laws are 3868/2010 on the ‘all-day functioning’ of hospitals, 3892/2010 on electronic 
prescriptions, etc. See the Health System in Transition series vol. 12 n° 7 (2010) on Greece for a detailed analysis 
of the health system before the crisis, by the European Observatory on Health Systems and Policies. 
16

 http://www.euro.who.int/__data/assets/pdf_file/0004/130729/e94660.pdf (page 58) 
17

 http://www.euro.who.int/__data/assets/pdf_file/0004/130729/e94660.pdf (page 54) 

http://www.hri.org/MFA/syntagma/
http://ec.europa.eu/economy_finance/eu_borrower/mou/2012-03-01-greece-mou_en.pdf
http://ec.europa.eu/europe2020/pdf/nrp/nrp_greece_en.pdf
http://www.euro.who.int/__data/assets/pdf_file/0004/130729/e94660.pdf
http://www.euro.who.int/__data/assets/pdf_file/0004/130729/e94660.pdf
http://www.euro.who.int/__data/assets/pdf_file/0004/130729/e94660.pdf


 

 

 

40 

to patients with a booklet because of outstanding bills that should have been paid by health 

authorities. 

 

In November 2012, Greek Parliament voted a new bill on "Approval of the Middle-Term 

Fiscal Strategy Framework 2013-2016 - Urgent Measures for Application of Law 4046/2012 

and the Middle-Term Fiscal Strategy Framework 2013-2016” which, among others, plans to 

raise the price of the entrance fee to public hospitals to 25 euros from the 1st of January 

2014. As there are fierce protests against these new measures, it remains to be seen if they 

will effectively be implemented. 

 

2. Asylum seekers 

The conditions for reception of asylum seekers in Greece are regulated primarily by 

Presidential Decree (PD) 220/2007 transposing the EU Reception Directive. Art. 12 

paragraphs 1 and 3 state that competent authorities must take adequate steps to ensure that 

the material conditions of reception are made available to asylum seekers. Theoretically, 

asylum seekers have the same rights as nationals and authorised residents in terms of 

access to healthcare under Article 15 of PD 266/1999 and art. 14 of PD 220/2007, provided 

that they are able to prove their status (with the pink card they are being issued). In practice, 

this condition is difficult to meet for asylum seekers, due to the difficulties faced by migrants 

in lodging an asylum claim in Greece. 

 

Although art. 4 par. 1 of PD 90/2008 states that all nationals of third countries or stateless 

individuals have the right to apply for asylum, this is far from being the case in practice. The 

police currently represent the first “filter” before an application to asylum (art. 1 of PD 

81/2009), even though they do not have the competences to judge the relevance or the 

admissibility of an application. In 2011, Greece gave positive decisions in 2% of its asylum 

applications18. 

 

In the Central Police Department in Athens, only 5 to 10 asylum applications are currently 

accepted every Saturday. People with serious health problems can apply on other days, but 

they need to make an appointment with the support of an NGO to be able to apply… 

 

                                                 

 

 
18

 See Eurostat, first instance decisions on (non-EU-27) asylum applications. 

http://epp.eurostat.ec.europa.eu/statistics_explained/index.php?title=File:First_instance_decisions_on_(non-EU-27)_asylum_applications,_2011_(number,_rounded_figures).png&filetimestamp=20121012123318
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Greece has been condemned by the European Court of Human Rights for its detention 

immigration procedures/conditions, notably in the M.S.S v. Belgium and Greece judgment 

from 21 January 2011. As a consequence, very few other EU member states continue to 

send asylum seekers back to Greece under the Dublin II regulation. A new asylum procedure 

has been established (by Presidential Decree 114/2010 of 22 November 2010 in order to 

establish conformity between the Greek procedures and the European Directive 2005/85/EC 

and law 3709/2011 to transpose Directive 2008/115/EC). The asylum application process is 

supposed to be managed by civil servants instead of police officers in the near future…(see 

Amnesty International documents). 

 

According to the new Directive of 2 May 2012 and circular 45610 of 02/05/2012, there will be 

no change in access to healthcare for minors, meaning that they continue to have free 

access to healthcare services, regardless of their status. 

 

3. Undocumented migrants 

Undocumented migrants (and asylum seekers whose application has been rejected) can only 

access healthcare services in cases of emergency (law n° 2910/2001). A circular from 18 

August 2011 states that patients who come to the hospital are first examined by doctors who 

then decide whether or not the state of health of the undocumented migrant constitutes an 

emergency. The decision is then at the discretion of the medical professionals whether or not 

access to healthcare is granted. 

 

HIV and other serious infectious diseases are considered by law to be an emergency and 

therefore everyone can access treatment. However, the Directive of 2 May 2012 provides 

that HIV treatment for undocumented migrants is accessible only until the patient’s health 

has been “stabilised”. This provision poses a real problem because nothing in the law or 

other regulations defines clearly the concept of “stabilisation”. Once again, the decision is left 

to the discretion of the medical professionals. 

 

Finally, the Directive of 2 May 2012 (amending the Law 3386/2005, §84) states clearly that 

public services, public corporate bodies, local authorities and social security institutions do 

not have to provide services to undocumented third-country nationals. There is an exception 

for hospitals, child care facilities and clinics in cases of emergency. 

 

State of health has become a legal ground for the detention of undocumented migrants or 

asylum seekers if the authorities deem that these people represent a risk to public health. 

http://www.statewatch.org/news/2011/jan/echr-judgment-mss-v-belgium-greece.pdf
http://www.unhcr.org/refworld/country,,NATLEGBOD,,GRC,,4cfdfadf2,0.html
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2005:326:0013:0034:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:348:0098:0107:EN:pdf
http://www.amnesty.org/en/library/asset/EUR25/009/2010/en/82150ee5-98c9-4b67-a8fa-e660717eb7bb/eur250092010en.pdf
http://www.ygeianet.gr/box/cal/29621.pdf
http://www.ygeianet.gr/box/cal/29621.pdf
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Indeed, an amendment to the Presidential Decree 114/2010 (law 4075/2012, art. 59) states 

that asylum seekers and undocumented migrants can be detained if they represent a risk to 

public health because they are suffering from infectious diseases or belong to vulnerable 

groups particularly exposed to the risk of infectious disease (this “risk” is assessed 

depending on their country of origin, intravenous drug use, sex work). According to the law, 

the risk may also exist if people are living in conditions that do not guarantee minimum 

hygiene standards. People who are identified as a “risk” (which means they are suspected of 

being infected) can be forced to undergo mandatory screening. In addition, since 2012 the 

risk to public health has become a reason for deportation from Greece. 

 

 

 
4. Protection of seriously ill foreigners 

Section 25(6) of Law n° 1975/1991 states that the Minister of Public Order / Civil Protection 

may authorise the temporary residence until it becomes possible for him or her to leave the 

country, e.g. for serious health reasons or other humanitarian reasons.  

 

Art. 44 of (amended) law 3386/2005 concerning the issuance and renewal of residence 

permits for humanitarian reasons, states that third-country nationals who hold a temporary 

residence permit can obtain a prolonged residence permit “up to one year and renewable”. 

Yet “in the event that the health problem relates to an infectious disease, the consent of the 

Minister of Health and Social Solidarity that they pose no threat to public health shall be 

required for the issuance of the said decision…” In practice, it is extremely difficult to gather 

all the necessary documents for the application. 

http://www.mfa.gr/images/docs/ethnikes_theoriseis/codification_of_legislation_en.pdf
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The Netherlands 
 

1. Authorised residents 

The Dutch Health System is an insurance-based system operated by private health 

insurance companies. Some limiting conditions have been established by the government in 

order to guarantee that healthcare is affordable for all, including individuals with a precarious 

economic situation or with elevated care expenses. 

 

As provided by Article 2 of the Health Insurance Act of June 16th 2005 that entered into force 

on 1st of January 2006), all nationals, authorised residents and people who work/pay taxes in 

the Netherlands are obliged to have health insurance covering a “basic package” of 

healthcare. Those who do not purchase such insurance (or don’t pay their monthly 

premiums) face financial penalties. The “Health Insurance College” (CVZ), enforces this 

health insurance obligation. The institution sends these uninsured two fines within the first six 

months and automatically contracts a health insurance after this period on behalf of the 

people if they don’t react. The insurance premiums are then taken off (a 130% of the 

premium) from the income of the newly insured by the CVZ (Art. 9a ff Health Insurance Act). 

 

While the insurance is free up to 18 years old, everyone older than 18 has to pay monthly 

premiums for the basic health insurance ranging from €90 to €120 depending on the 

insurance company (2013 prices19). To prevent the exclusion of people with increased health 

risks, insurers are obliged to accept all applicants for basic coverage on the same terms. 

Furthermore, there is also an income-related contribution which is paid by the insured’s 

employer. In 2013 the first €350 spent by a person in health services (compared to €220 in 

2012) are not refunded, except for the general practitioner and obstetric/maternity services. 

This amount is called “own risks”. In some insurance companies, people can opt for higher 

“own risks” and thereby reduce their monthly premiums20. After having paid the “own risks”, 

the subsequent healthcare costs are refunded by the insurance company, provided that the 

services used are included in the “basic package” (or if the person has contracted an 

additional insurance). 

                                                 

 

 
19

 To compare prices, see http://www.kiesbeter.nl/algemeen 
20

 See for more details http://www.rijksoverheid.nl/onderwerpen/zorgverzekering/inhoud 

http://wetten.overheid.nl/BWBR0018450/geldigheidsdatum_10-01-2013
http://wetten.overheid.nl/BWBR0018450/geldigheidsdatum_10-01-2013#Hoofdstuk6
http://www.kiesbeter.nl/algemeen
http://www.rijksoverheid.nl/onderwerpen/zorgverzekering/inhoud
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As provided by the Healthcare Allowance Act of June 16th 2005, people on a low income can 

apply for an allowance in order to help them pay their monthly premiums. The allowance can 

be asked for with ‘retroactive effect’ until the 1st of April of the following year. The amount of 

the allowance depends on the income of the person who applies for it (the lower the income, 

the higher the allowance). In 2013, the conditions for applying for such allowance are the 

following: 

- To be 18 years or older ;  

- To have a Dutch health insurance ;  

- To be a Dutch citizen or to have a residence permit ; 

- To have an income of maximum €30.939 per year for single individuals (compared to 

€35.059 in 2012) and €42.438 per year for couples (€51.691 in 2012)21. 

 

Regarding “own risks” costs, people with high healthcare expenses and the chronically ill and 

disabled can apply for a “compensation” (people with high costs could obtain a 

supplementary reimbursement of €85 in 2012) or a “subsidy” (chronically ill and disabled)22. 

The allowance for the monthly premiums and the compensation/subsidy for the “own risks” 

can be cumulated. 

 

Finally, it is important to note that the new government agreement proposes that from 2014 

onwards, the costs of the monthly premiums will be income-related. Therefore, people on a 

low income will pay less for their basic health insurance than people who earn more money. 

For instance, according to the website http://mijnzorgverzekering2013.nl, people with a gross 

salary of less than €1.600 / month will have to pay €21 / month on average for their monthly 

premiums (the minimum) while people with a gross salary of more than €6.000 / month will 

pay €471 / month on average (the maximum)23. 

 

  

                                                 

 

 
21

 See for more details http://www.rijksoverheid.nl/onderwerpen/zorgtoeslag and 
http://www.belastingdienst.nl/wps/wcm/connect/bldcontentnl/belastingdienst/prive/toeslagen/informatie_over_toesl
agen/zorgtoeslag/ 
22

 See for more details http://www.hetcak.nl/portalserver/portals/cak-portal/pages/k1-3-tegemoetkomingen-en-
compensaties.html 
23

 http://mijnzorgverzekering2013.nl/514/inkomensafhankelijke-zorgpremie-hoeveel-betaal-ik-in-2014/ 

http://wetten.overheid.nl/BWBR0018451/geldigheidsdatum_10-01-2013
http://mijnzorgverzekering2013.nl/
http://www.rijksoverheid.nl/onderwerpen/zorgtoeslag
http://www.belastingdienst.nl/wps/wcm/connect/bldcontentnl/belastingdienst/prive/toeslagen/informatie_over_toeslagen/zorgtoeslag/
http://www.belastingdienst.nl/wps/wcm/connect/bldcontentnl/belastingdienst/prive/toeslagen/informatie_over_toeslagen/zorgtoeslag/
http://www.hetcak.nl/portalserver/portals/cak-portal/pages/k1-3-tegemoetkomingen-en-compensaties.html
http://www.hetcak.nl/portalserver/portals/cak-portal/pages/k1-3-tegemoetkomingen-en-compensaties.html
http://mijnzorgverzekering2013.nl/514/inkomensafhankelijke-zorgpremie-hoeveel-betaal-ik-in-2014/
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The services covered by the “basic package” are set down by the national authorities on the 

basis of art. 10 of the Health Insurance Act. In 2013, the “basic package” will comprise24:   

- medical care by general practitioners, medical specialists and midwives; 

- hospital stay; 

- dyslexia care; 

- [a wide category of] medicines; 

- mental healthcare; 

- maternity care; 

- devices intended for treatment, nursing, rehabilitation, care or a specific limitation (not 

“rollators” and other simple walking aids); 

- (limited) physiotherapy from the 21th treatment onwards (chronic diseases); 

- pelvic physiotherapy for urinary incontinence until the 9th treatment; 

- speech therapy and occupational therapy; 

- dental care (control and treatment) for children until 18 years old; 

- dental surgical care (dental surgeon) and dentures; 

- patient transportation; 

- “stop-smoking” program; 

- up to 3 sessions for dietary advice; 

- refunding for 3 IVF-treatments (in-vitro fertilisation) 

 

Some services (notably dental care for people older than 18) are not included in the standard 

package and will therefore not be reimbursed by the insurance company. However, for 

further health coverage, patients are free to take out additional insurance. The premium of 

this extra package is freely established by private insurers. 

 

In addition to this basic benefits package (and additional insurances), all citizens authorised 

to reside or who are working in the Netherlands are also covered by the Exceptional Medical 

Expenses Act of December 14th 1967 (AWBZ). This additional insurance covers exceptional 

healthcare expenses, such as admission to a hospital or revalidation centre for longer than 

one year, home care, care in nursing homes, psychiatric care, neonatal examinations, 

vaccinations and abortion in licensed clinics25 (see Article 2 of the besluit zorgaanspraken 

AWBZ van 25 oktober 2002). The monthly premiums for this latter insurance, consisting of a 

                                                 

 

 
24

 http://www.rijksoverheid.nl/onderwerpen/zorgverzekering/vraag-en-antwoord/wat-zit-er-in-het-basispakket-van-
de-zorgverzekering.html 
25

 http://www.rijksoverheid.nl/onderwerpen/abortus/abortus-en-de-wet 

http://wetten.overheid.nl/BWBR0018450/geldigheidsdatum_10-01-2013#Hoofdstuk3
http://wetten.overheid.nl/BWBR0002614/geldigheidsdatum_14-01-2013
http://wetten.overheid.nl/BWBR0002614/geldigheidsdatum_14-01-2013
http://wetten.overheid.nl/BWBR0014149/geldigheidsdatum_14-01-2013#HoofdstukII
http://wetten.overheid.nl/BWBR0014149/geldigheidsdatum_14-01-2013#HoofdstukII
http://www.rijksoverheid.nl/onderwerpen/zorgverzekering/vraag-en-antwoord/wat-zit-er-in-het-basispakket-van-de-zorgverzekering.html
http://www.rijksoverheid.nl/onderwerpen/zorgverzekering/vraag-en-antwoord/wat-zit-er-in-het-basispakket-van-de-zorgverzekering.html
http://www.rijksoverheid.nl/onderwerpen/abortus/abortus-en-de-wet
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fixed percentage of the income, are automatically taken off from a worker’s salary by the 

employer. For non-working people, the amount has to be paid directly to the tax services. For 

people older than 18 years old, an “own contribution” has also to be paid for the AWBZ 

services if they use them. The amount of this contribution depends on the age, the income 

and the family situation of the person26. The Dutch government plans to reform the AWBZ-

scheme in 201527. 

 

2. Asylum seekers 

As authorised residents, refugees are bound by the same rules as Dutch citizens 

(automatically covered by the AWBZ + obligation to contract a basic insurance as provided 

by the Health Insurance Act and possibility to apply for an allowance if they have a low 

income). Asylum seekers on the other hand cannot obtain regular health insurance as they 

do not have a residence permit while their asylum application is processed. Instead, they 

benefit from the Regulation on Provisions to Asylum Seekers. The Central Agency for the 

Reception of Asylum Seekers (COA) is responsible for fulfilling the basic needs (notably 

housing & healthcare) of asylum seekers. Asylum seekers can lose their right to reception 

under some conditions, for instance if they commit any legal violation that leads them to be 

declared as “undesired foreigner” (art. 4, §2 of the Measures regarding asylum seekers and 

other categories of foreigners, 2005). Healthcare expenses are covered by the COA through 

an insurer called Menzis. 

 

Menzis is a non-profit insurance company contracted by the COA and is in charge of the 

provision of all care other than needed in case there is a risk for public health (this care is 

provided by the local public health service or GGD)28. Through this system, asylum seekers 

are entitled to access free of charge all types of healthcare services included in the “basic 

package” & AWBZ, except in vitro fertilisation and gender reassignment surgery29. 

 

According to Article 62 of the Foreigners Act 2000 in conjunction with Article 5 of the 

Measures regarding asylum seekers and other categories of foreigners, asylum seekers 
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 For more details about AWBZ services, see http://www.rijksoverheid.nl/onderwerpen/algemene-wet-bijzondere-
ziektekosten-awbz/vormen-van-awbz-zorg and http://www.cvz.nl/zorgpakket/awbz-kompas/awbz-kompas.html 
27

 See http://www.rijksoverheid.nl/onderwerpen/algemene-wet-bijzondere-ziektekosten-awbz/ontwikkelingen-in-
de-awbz 
28

 For more details, see Factsheet – gezondheidszorg voor asielzoekers in nederland, nov. 2012 (available here) ; 
Regeling Zorg Asielzoekers - Alles over de ziektekostenregeling voor asielzoekers in Nederland, versie 2012 
(available here) 
29

 http://www.lampion.info/wetgeving/wie-kan-gebruik-maken-van-de-opvangvoorzieningen-voor-asielzoekers 
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must leave the reception centre 28 days (four weeks) after their application is rejected (or 

after their appeal is rejected). After that period, they do not have the right to live in the centre 

or benefit from the provided services (including healthcare) anymore. They may be expelled 

by force. Furthermore, since 1998, asylum seekers who file a second application do not have 

the right in principle to access the COA’s reception centres (and subsequently their 

healthcare expenses are not covered by COA / Menzis), except if there are “special 

humanitarian circumstances” (the medical condition of the applicant may therefore play a role 

– see point 7)30. 

 

Unaccompanied children seeking asylum have access to healthcare services on the same 

basis as adult asylum seekers. However, given their vulnerability, they receive extra 

assistance from the COA31. Furthermore, if their application is rejected, they keep their right 

to live in the asylum reception centres, to benefit from healthcare services coverage and their 

right to education until departure (Article 6 of the Measures regarding asylum seekers and 

other categories of foreigners).  However, it should be noted that new measures are 

announced by the Minister for Immigration, Integration and Asylum to accelerate the 

expulsion of unaccompanied children whose asylum application has been rejected. Although 

this revision will modify the right to stay in the Netherlands for those unaccompanied minors 

who saw their asylum application rejected but for whom the reception conditions in their 

country of origin are not adequate, it was not exactly clear at the time this paper was drafted 

what that will mean in practice for unaccompanied children32. 
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 http://www.coa.nl/nl/asielzoekers/wonen-op-een-azc/kind-in-de-opvang 
32

 http://www.rijksoverheid.nl/onderwerpen/asielbeleid/asielzoekers/alleenstaande-minderjarige-vreemdelingen 

http://wetten.overheid.nl/BWBR0017959/geldigheidsdatum_16-11-2012#HoofdstukIII_Artikel6
http://wetten.overheid.nl/BWBR0017959/geldigheidsdatum_16-11-2012#HoofdstukIII_Artikel6
http://www.lampion.info/wetgeving/wie-kan-gebruik-maken-van-de-opvangvoorzieningen-voor-asielzoekers
http://www.coa.nl/nl/asielzoekers/wonen-op-een-azc/kind-in-de-opvang
http://www.rijksoverheid.nl/onderwerpen/asielbeleid/asielzoekers/alleenstaande-minderjarige-vreemdelingen


 

 

 

48 

3. Undocumented migrants 

Since 1998, when the country adopted the Linkage Act connecting the right to social services 

to administrative status, undocumented migrants have been excluded from health insurance. 

Both Article 10, §1 of the Foreigners Act of November 23rd 2000, AWBZ (art. 5, §2) and the 

Health Insurance Act (art. 2, §1) exclude undocumented migrants. Three exceptions from the 

general exclusion from social services are provided in Article 10, §2 of the Foreigners Act: 

the right to education for children, the right to legal assistance and the right, besides 

emergency care, to “medically necessary care” and care needed in “situations that would 

jeopardise public health”33. 

 

The meaning of “medically necessary care” has often been subject to political discussions. In 

2007, an independent commission asked the Ministry of Health to define the concept as 

“responsible and appropriate medical care which (…) is effective and targeted, given in a 

patient-oriented manner and fine-tuned to actual patient needs” (see the report here – in 

Dutch but with a summary in English). The Dutch authorities finally decided to refer to the 

basic healthcare coverage defined in the AWBZ (art. 6) and the Health Insurance Act (art. 

11). Nevertheless, health professionals continue to interpret the notion in many divergent 

ways. The law lets health professionals determine on a case by case basis what is 

considered to be “care that is medically necessary” taking into account the type of assistance 

needed and the expected patient’s residence in the country (art. 122a, §2 of the Health 

Insurance Act). Regarding care needed in situations that would jeopardise public health 

(including vaccinations), these services are provided by the local public health services 

(GGD)34. 

 

In theory, undocumented migrants are therefore entitled to access a wide range of services 

provided by individual healthcare providers and hospitals (including HIV / AIDS treatment). In 

practice, however, the access to these services is more complex. The new Article 122a of 

the Health Insurance Act35 (which came into force in January 2009) does not distinguish 

between 'primary' and 'secondary' care, but between 'directly accessible' and 'not directly 

accessible' services. The essence of the former is that these services can be directly 
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 See J. SIJMONS and V. DERCKX, “Zorg aan vreemdelingen zonder papieren: een chronisch gebrek?”, 
Nederlands Juristenblad, n. 27, 2010, pp.1747-1748 
34

 See http://www.lampion.info/documents/doc/handreiking-onverzekerden-versie-100416.pdf 
35

 For a first official evaluation of the new system, see E. CASTELIJNS et al., Evaluatie van de bijdrageregeling van 
artikel 122a van de Zorgverzekeringswet – Eindrapport, 7 nov. 2011 
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accessed by patients; they provide "non-planable care". To use a 'not directly accessible 

service' providing “planable care”, a person must first obtain a referral or a prescription.  

 

For 'directly accessible' services (notably general practitioners, midwives, dentists (for 

patients up to the age of 18), physiotherapists or hospital emergency departments), 

undocumented migrants may make use of any provider available. As regards to 'not directly 

accessible' services (all hospital departments apart emergency, nursing homes or 

dispensaries), a limited number of 28 specially contracted hospitals belong to the scheme. 

Nursing homes and psychiatric hospitals can be contracted as soon as they receive an 

undocumented patient. The CVZ is in charge of contracting several providers around the 

country. Other providers cannot be reimbursed for care given to undocumented migrants 

(see next paragraph). The advantage is that the receptionists and financial staff will be better 

informed and won’t dismiss an undocumented migrant by ignorance. But access to care is 

definitely more difficult as only few “not directly accessible” providers are part of the 

scheme36. 

 

In principle, undocumented migrants have to pay the full cost of the services unless they 

cannot pay. They are asked to pay straight away in cash or are proposed to sign for payment 

by instalments; otherwise they receive a bill (and reminders) at home. They sometimes even 

receive visits of debt collectors contracted by healthcare providers, who try to cash in the 

money directly on the spot. Individual healthcare providers, hospitals and pharmacies are 

only entitled to reimbursement of costs when undocumented patients can’t pay. Healthcare 

providers need to declare (by ticking a box on a CVZ form) that they made the efforts to 

recover the costs before being entitled to the reimbursement of their unpaid services37. 

Furthermore, for “not directly accessible” services, only the specially contracted providers will 

be entitled to the reimbursement.38. 

 

Under the new regime only 80% of the normal fees for services can be reimbursed, except in 

the case of pregnancy and childbirth which are covered for 100% (Article 122a, §4 of the 

Health Insurance Act). However, contracted hospitals and pharmacies are reimbursed for up 

to 100% of the unpaid bills (Article 122a, §5). And in practice GPs can make use of a special 
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‘passenger’s tariff’ (but only for up to two consultations, so a normal GP – patient relationship 

is difficult to maintain), with which they can cover most of their costs. Health professionals 

who deny care to a person theoretically risk criminal penalties if this denial causes serious 

injuries to the person (Dutch Criminal Code, art. 308-309)39, a fact that can hardly be 

proven… 

 

Children of undocumented migrants are in the same situation as their parents, meaning that 

they have to pay their healthcare expenses and if they cannot pay they are entitled only to 

“medically necessary care”, provided at the discretion of the general practitioner. However, 

the law makes a specific distinction regarding children for preventive care and 

vaccinations. In the case of pregnant women, all care is considered to be essential 

care both before and during birth.40 

 

EU citizens who are not authorised to stay (after three months of residence without income 

or health insurance, cf. Directive 2004/38/CE) are not mentioned in Article 122a of the Health 

Insurance Act. Health providers cannot obtain the 80% reimbursement by the CVZ for this 

category of patients. In practice, destitute EU citizens have no access to any care, not even 

the  “medically necessary care” unless they pay. 

 

Finally, according to Article 88 of the Individual Healthcare Professions Act of 1996, 

caregivers are obliged to keep information regarding patients confidential, except in extreme 

cases (e.g. suspicions of child abuse or other criminal offences when the patient is in acute 

danger)41. 
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 PHAROS, Ongedocumenteerde kinderen en de toegang tot ziekenhuis zorg – onderzoeksrapport, Juni 2010 ; 
See also the Medical Discplinary Law (Medisch Tuchtrecht) on  (http://www.tuchtcollege-
gezondheidszorg.nl/overdetuchtcolleges/tuchtrecht/ 
40

 PICUM, Undocumented Children in Europe: Invisible Victims of Immigration Restrictions, January 2009, p. 51 
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4. Protection of seriously ill foreigners 

According to Article 14 of the Foreigners Act 2000 in conjunction with Article 3.4, §1, r) and 

3.46 of the Foreigners Decree, a temporary residence permit may be granted if medical 

treatment is needed in the Netherlands as the only country in which the special treatment 

can take place42. Few additional conditions43 must be met: 

- The termination of the medical treatment will lead to a “medical emergency”: risk of 

death, disability or another form of serious psychological or physical damage if not 

treated in three months – B/8.2.1, §2 of the Foreigners Circular ; 

- The medical emergency must last for a year or longer (if not, Article 64 of the Foreigners 

Act 2000 will apply (see 7.2)). 

- To have a “Provisional Residence Permit” required to enter the Netherlands unless the 

applicant’s “state of health is such that it would be unadvised for him or her to travel” 

(Article 17 of the Foreigners Act 2000); 

- To have a valid passport unless (cumulative conditions): i) it is proven that the only 

possibility to obtain a valid passport is to return to the country of origin; ii) the termination 

of the medical treatment will lead to a medical emergency; iii) the Netherlands is the most 

appropriate country for the treatment; and iv) the medical emergency will last for a year or 

longer (once again if not, Article 64 will apply); 

- To be subjected to a medical examination in the interest of public health; 

- The application has to be submitted to the Immigration and Naturalisation Service (IND) 

together with an authorisation to extract medical information from the patient and a 

declaration signed by the applicant’s doctor(s) about the medical situation of the patient. 

These documents must be dated in the last month. 

 

Once the application is submitted, the State Medical Service (BMA) issues an opinion 

determining whether there is a medical emergency, whether the applicant is unable to travel 

due to this emergency, and whether the country of origin offers the medical treatment (no 

mention of verification that there is effective access). The country of origin information is 

primarily received from International SOS and from specially appointed doctors who are 

working in the countries of origin44. MdM often provides certificates proving that there is no 

access to care in the country of origin. 
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The residence permit for medical reasons is valid for one year. There is a possibility of 

renewal one more year if the conditions are still fulfilled Article 3.57 of Foreigners Act 2000. 

 

Non-expulsion for medical reasons (Article 64 of the Foreigners Act 2000) 

According to Article 64 of the Foreigners Act 2000, measures of expulsion can be suspended 

as long as undocumented migrants’ (them or their family members) state of health would 

make it unadvised for them to travel. However, no residence permit “as such” is issued. To 

be considered as “non-expellable”, some conditions have therefore to be met: 

- The state of health would make it unadvised for the applicants or the family members to 

travel ; 

- The termination of the medical treatment will lead to a “medical emergency”. According to 

the Article B/8.2.1, §2 of the Foreigners Circular, medical emergency is “a situation in 

which the person involved is suffering from a disorder which current medical scientific 

opinion shows that, when treatment does not take place, it will on a short term lead to 

death, disability or another form of serious psychological or physical damage”. “Short 

term” can be interpreted as three months. Although this is determined on a case by case 

basis, practice shows that, this generally applies in the case of pregnancy (six weeks 

before and after delivery), severe psychological illnesses and several medical treatments 

like tuberculosis ; 

- The medical emergency must last less than one year (if it lasts more, the migrants can 

apply for a residence permit for medical reasons (see 7.1)); 

- The competent authority is the IND. The application must contain medical information 

about the treatment and the consequences of cessing it.  

 

Once it has been submitted, the BMA will determine whether the applicant is unable to travel 

due to medical situation, whether the cessation of treatment will lead to a medical emergency 

and whether the treatment is expected to last less than a year. The BMA can contract the 

treating doctor and request a medical examination of the applicant. 

 

The “Article 64” entitles the migrant to remain in the Netherlands for a period depending on 

the illness/treatment. It is usually granted for six months with a possibility of one renewal. It 

never becomes permanent. 
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5. TOP45 

Termination of pregnancy is authorised when the treatment is given by a medical practitioner 

in a hospital or clinic which is authorised to provide such treatment under the Termination of 

Pregnancy Act (Article 296, §5 of the Dutch Criminal Code). The Criminal Code also provides 

that a pregnancy may only be terminated until such time as the foetus ‘might reasonably be 

presumed capable of surviving independently of the mother’. Expert opinion currently 

considers a foetus to be viable at 24 weeks, but most doctors will perform the procedure no 

later than 22 weeks into the pregnancy, because of the margin of error of ultrasound scans. 

In a very small number of specifically described medical situations in which more advanced 

pregnancies may also be terminated46. The Termination of Pregnancy Act does not set out 

any reasons or criteria for terminating a pregnancy. Instead, it sets standards in the form of a 

set of requirements designed to guarantee that the decision to terminate is taken with all due 

care and regard for the individual circumstances of each case. 

 

6. Legal framework for HIV & Hepatitis 

HIV and hepatitis screenings and treatments are included in the basic package of the 

compulsory health insurance. Therefore, every authorised resident in the Netherlands is 

entitled to be fully reimbursed by his/her insurance company for the costs related to 

HIV/Hepatitis screening or treatment (provided that the person does not have any more “own 

risks” costs to pay, in this case these costs will be borne by the person – see section 2.2).  

 

Furthermore, people included in the risk groups (people under 25 years old, MSM, etc.) are 

entitled to HIV/hepatitis tests free of charge in a GGD “sexually-transmitted diseases” 

polyclinic47. Again, extra EU undocumented migrants only have access to screenings and 

treatments provided it is considered as “medically necessary care” by the care provider. As 

with other types of care, they will access HIV/hepatitis treatments free of charge only if it is 

proven that they are not able to pay the costs (see 6.2)48. Destitute EU citizens (with no 

financial resources nor health coverage) will not. 
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Portugal 
 
Article 64 of the Constitution of the Republic of Portugal stipulates that « everyone has the 

right to protection of health and to the duty to defend and promote it » (§1). This right has to 

be realised « through a national service of healthcare, universal and general, and taking into 

account the economic and social conditions of citizens » (§2.a). Finally, it is the duty of the 

state to «ensure access for all citizens, independently of their economic condition, to 

preventive, curative and rehabilitative care » (§3.a). 

 

The Portuguese healthcare system is composed of 3 coexisting systems: a national system 

of healthcare (SNS), public and private systems of insurance for some professions, and 

other voluntary private health insurance. The patient's card (cartão do utente) has to be 

presented at each SNS healthcare delivery (medical consultations, examinations and 

medicine prescriptions). Its issue is free and it can be obtained at the regional administration 

of the incumbent's area of residence, which means in a health centre of the area of residence 

or in a Loja do Cidadão (Article 4§1 of Decreto-Lei 198/95, creating the SNS identification 

patient's card). 

 

The health centre is the basic unit of the SNS which provides healthcare to the population. It 

is in charge of the promotion and the follow-up of health, the prevention, the diagnosis and 

the treatment of diseases (Article 2§2 of Decreto-Lei 157/99 regulating the establishment, 

organisation and functioning of the health centres). 

 

Despacho n°25 360/2001 establishes the conditions for access to the SNS: 

- Authorised residents can obtain a patient’s card and use official healthcare services like 

all Portuguese citizens and have right to medicines ; 

- The payment of healthcare for foreigners (and their families) who pay contributions to the 

social security is established following the same terms as for Portuguese citizens ; 

- Foreigners without a residence or work permit have access to the SNS upon 

presentation of a document issued by the Communal Council (Junta de Freguesia) 

indicating that the foreigner has been living in Portugal for more than 90 days ; 

- Except for situations that threaten public health (see below) and for which healthcare 

services are free, foreigners could have to pay for the full cost of services. Whether or not 

a foreigner pays depends on the economic and social situation of the person, as 

determined following examination by social security services. 

http://www.min-saude.pt/portal/conteudos/a+saude+em+portugal/politica+da+saude/enquadramento+legal/Constituicao.htm
http://www.dre.pt/pdf1s/1995/07/174A00/48754879.pdf
http://www.infarmed.pt/portal/page/portal/INFARMED/LEGISLACAO/LEGISLACAO_FARMACEUTICA_COMPILADA/TITULO_I/decreto_lei_20157-99.pdf
http://www.arsalgarve.min-saude.pt/docs/desp_25_360_01_imi.pdf
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1. Authorised residents 

For payment of SNS healthcare services, the patient's socio-economic situation is taken into 

account. For each provided service, the patient has to pay a contribution (Taxas 

moderadoras) (Decreto-Lei 113/2011 of 29 November) whose value is fixed by law. These 

contributions have doubled in value in 2012, see a summary table of the increases for each 

type of healthcare (Source: Administração Central do Sistema de Saùde). The realisation of 

clinical and x-ray analysis and other auxiliary diagnostic tests also has to be paid with 

patient's contributions, whose value is fixed by the law. A new law has been voted in 2011, 

increasing the value of patient's contributions (see Portaria n°306-A/2011). 

 

Despite the cost-containment measures and strategies to improve the overall efficiency of the 

health system as specified in its Memorandum of Understanding with the Troika (May 2011), 

Portugal has tried to keep up the principle of equity by scaling up the increasing out-of-

pocket expenditures parallel to income. Some categories of people have the right to 

exemption from user fees for healthcare, notably people on a low income. According to 

Decreto-Lei 113/2011, a person is in « economic deficiency » when the average monthly 

income of the household to which he/she belongs is equal to or less than one and a half the 

Social Support Index, which was €419,22 in 2012. This means that a person’s income has to 

be less than €628,83 to obtain exemption. Patients in this situation have to request a 

« certificate of economic deficiency ». 

 

According to Article 2§3 of Portaria n°311-D/2011, the yearly income situation is examined  

on the 30th September, with information contained in databases of the Tax and Customs 

Authorities (TA) and reported by the social security services for the previous civil year (for 

more information). As the possibility of free access to care is based on a person’s fiscal 

situation, homeless people who did not declare their income have no way to prove they have 

a right to be exempt. On the other hand, they only need to prove that they have been living in 

Portugal for more than 90 days for reintegration into the SNS. 

 

Are directly exempt from user fees for all types of healthcare (Article 4 Decreto-Lei 13/2011) 

- Beneficiaries of official grants attributed for economic deficiency (conditions of economic 

deficiency Portaria n°311-D/2011) 

- Children less than 12 years old 

- Pregnant and parturient women until 8 weeks after their delivery 

- Patients with a incapacity equal or superior to 60% 

- (other categories)  

http://dre.pt/pdf1s/2011/11/22900/0510805110.pdf
http://www.acss.min-saude.pt/DownloadsePublica%C3%A7%C3%B5es/TabelaseImpressos/TaxasModeradoras/TaxasModeradorasAtualiza%C3%A7%C3%A3odedados/tabid/664/language/pt-PT/Default.aspx
http://dre.pt/cgi/dr1u.exe?t=d&cap=211&doc=20111940&v01=1&v02=2011-12-20&v03=&v04=&v05=&v06=242&v07=2011&v12=1&v09=&v10=&v11=&v12=&v13=&v14=&v15=&sort=0&submit=Pesquisar
http://ec.europa.eu/economy_finance/eu_borrower/mou/2011-05-18-mou-portugal_en.pdf
http://dre.pt/pdf1s/2011/11/22900/0510805110.pdf
http://www1.seg-social.pt/left.asp?03.10
http://www.hff.min-saude.pt/media/content/Portaria_n__311-D_de_2011_Criterios_de_verificacao_da_condicao_de_insuficiencia_economica_dos_utentes_para_efeitos_de_isencao_de_TM_e_outros_.pdf
http://www.rcmpharma.com/actualidade/direito-na-saude/29-12-11/isencao-das-taxas-moderadoras
http://www.rcmpharma.com/actualidade/direito-na-saude/29-12-11/isencao-das-taxas-moderadoras
http://dre.pt/pdf1s/2011/11/22900/0510805110.pdf
http://www.hff.min-saude.pt/media/content/Portaria_n__311-D_de_2011_Criterios_de_verificacao_da_condicao_de_insuficiencia_economica_dos_utentes_para_efeitos_de_isencao_de_TM_e_outros_.pdf
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Voluntary blood donors, organ donors and firemen are also exempt, but only for primary 

care. 

  

Despacho n°25 360/2001 guarantees to foreigners living in Portugal with a residence permit 

the same rights and duties as to national beneficiaries for access to healthcare and medical 

assistance in the frame of the SNS. These foreigners must show to the health services of 

their residence area the proof of their residence or work permit on the national territory. 

 

Foreign citizens who don't pay contributions to the social security (Taxa Social Unica) 

have to pay the integral cost of care in accordance with current prices, except (See 

Portuguese health portal – immigrants): 

- When someone in their family circle is paying contributions to social security. In this case, 

the same rules apply as for Portuguese citizens, including exemption in case of economic 

deficiency. 

- If the person needs care and is in a situation which threatens public health, services are 

free : 

 Transmittable diseases (namely those on the list of diseases of compulsory 

declaration, for example tuberculosis, HIV, and other STI) 

 Maternal health, infant health up to 12 years inclusive and family planning 

 Vaccination (vaccines included in the National Program of Vaccination are 

provided for free) 

 

 Access to medicines 

For patients having the SNS Patient Card, the state contributes to the cost of medicines. It 

contributes 90% of the cost of medicines from category A, 69% for category B, 37% for 

category C and 15% for category D (See Categories and groups of medicines). Retired 

people who receive an amount inferior or equal to minimum income can benefit from a 

special regime: The contribution by the State then increases by 5% for category A and by 

15% for categories B, C and D (Summary Table on differences between normal and special 

regimes). 

 

The cost of some medicines is integrally supported by the State. Namely medicines for 

diabetes, epilepsy, glaucoma, lupus, haemophilia, Parkinson’s disease, cancer, tuberculosis, 

leprosy, cystic fibrosis, AIDS, multiple sclerosis, amyotrophic lateral sclerosis and renal 

dialysis. 

 

http://www.arsalgarve.min-saude.pt/docs/desp_25_360_01_imi.pdf
http://www.online24.pt/taxa-social-unica/
http://www.min-saude.pt/portal/conteudos/informacoes+uteis/acesso+de+cidadaos+estrangeiros+a+cuidados+de+saude/imigrantes.htm
http://www.min-saude.pt/portal/conteudos/informacoes+uteis/acesso+de+cidadaos+estrangeiros+a+cuidados+de+saude/imigrantes.htm
http://www.min-saude.pt/portal/conteudos/enciclopedia+da+saude/doencas/doencas+de+declaracao+obrigatoria/doencasdeclaracaoobrigatoria.htm
http://www.min-saude.pt/portal/conteudos/enciclopedia+da+saude/doencas/doencas+de+declaracao+obrigatoria/doencasdeclaracaoobrigatoria.htm
http://www.min-saude.pt/portal/conteudos/informacoes+uteis/vacinacao/vacinas.htm
http://www.portaldasaude.pt/NR/rdonlyres/C8B4D90D-144D-44C1-B25F-2994FF03336E/0/portaria_924a_2010.pdf
http://www.apifarma.pt/salaimprensa/dossiers/infoprecomedicamentos/Documents/FAQ_Acesso%20do%20Utente%20a%20Informação%20sobre%20o%20Preço%20dos%20medicamentos.pdf
http://www.apifarma.pt/salaimprensa/dossiers/infoprecomedicamentos/Documents/FAQ_Acesso%20do%20Utente%20a%20Informação%20sobre%20o%20Preço%20dos%20medicamentos.pdf
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- For AIDS, multiple sclerosis and lateral sclerosis and renal dialysis, medicines are 

provided by hospital of the National Health System (SNS). 

- List of free medicines in hospital pharmacy 

- List of free in pharmacy shops 

- The diabetic, owner of a SNS patient card, is also directly reimbursed in pharmacy shops 

at 75% of the cost when he buys tests for glucose, glycosuria and ketonuria. He can also 

receive free syringes, needles and lancets, under the condition that he’s the owner of a 

Diabetic Guide correctly filled. 

 

(Sources : Ministery of Health ; National Authority of Medicines and Health Products ; 

General Direction of Health) 

 

 

 EU citizens 

Lei de Bases da Saúde – Lei n°48/90  – Base XXV §2  

People coming from an EU member-state have access to healthcare under the same 

conditions as Portuguese citizens (European Health Insurance Card). If they are citizens 

from the EU, from the EEA or Switzerland, but they don't have the European Health 

Insurance Card, they can still have access to healthcare but will have to pay the full cost 

(following the current prices). At the time this report was drafted, it was unclear to us whether 

destitute European citizens without health coverage can also have access to the SNS after 

90 days of residency. 

 

 

http://www.infarmed.pt/portal/page/portal/INFARMED/MEDICAMENTOS_USO_HUMANO/AVALIACAO_ECONOMICA_E_COMPARTICIPACAO/MEDICAMENTOS_USO_AMBULATORIO/MEDICAMENTOS_COMPARTICIPADOS/Dispensa_exclusiva_em_Farmacia_Hospitalar
http://www.infarmed.pt/portal/page/portal/INFARMED/MEDICAMENTOS_USO_HUMANO/AVALIACAO_ECONOMICA_E_COMPARTICIPACAO/MEDICAMENTOS_USO_AMBULATORIO/MEDICAMENTOS_COMPARTICIPADOS/Dispensa_exclusiva_em_Farmacia_Oficina
http://www.min-saude.pt/portal/conteudos/informacoes+uteis/medicamentos/comparticipacaomedicamentos.htm
http://www.infarmed.pt/portal/page/portal/INFARMED
http://www.dgs.pt/default.aspx?cn=55065715AAAAAAAAAAAAAAAA
http://www.min-saude.pt/portal/conteudos/a+saude+em+portugal/politica+da+saude/enquadramento+legal/leibasessaude.htm
http://www.chlp.pt/utentes-e-visitas/sou-utente-17/o-que-preciso-de-saber-20/sou-cidadao-estrangeiro-im-a-foreign-citizen-34/
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2. Foreigners coming from countries with which Portugal has 

bilateral agreements 

Lei de Bases da Saúde – Lei n°48/90   - Base XXV §3  

Foreigners from countries with which Portugal has bilateral agreements have access to 

healthcare in Portugal following the terms of the agreement. 

 

Conventions on health protection and maternity: Bilateral agreements with Brazil; Cape 

Verde; Morocco; Jersey, Guernesey, Herm, Jethou and Man Islands included in the bilateral 

Convention with the United Kingdom. In the same way, Portuguese citizens can have access 

to healthcare in these countries. 

 

- African Countries of Portuguese Official Language (PALOP): for historical, socio-economic 

and cultural reasons, the Portuguese government committed itself to provide medical 

assistance to citizens coming from these countries (see list of decrees Cape Verde, São 

Tomé-é-Principe, Angola, Guinea-Bissau, Mozambique). 

The Portuguese government has the responsibility to: 

 Bring medical and hospital assistance (Hospitalisation, day hospital and ambulatory) 

 Ensure complementary means for diagnosis and therapy when they’re given in official 

hospital services or depending from the state. 

 Provide ambulance from the airport to the hospital when it’s clinically required. 

 

http://www.min-saude.pt/portal/conteudos/a+saude+em+portugal/politica+da+saude/enquadramento+legal/leibasessaude.htm
http://www.dgs.pt/ms/8/pagina.aspx?codigoms=5521&back=1&codigono=001100120055AAAAAAAAAAAA
http://www.min-saude.pt/portal/conteudos/informacoes+uteis/acesso+de+cidadaos+estrangeiros+a+cuidados+de+saude/cuidados+palop.htm
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3. Undocumented migrants 

 When unable to prove one’s presence on the territory for at least 90 days 

Circular Informativa n°12/DQS/DMD/07.05.09 

Healthcare providers are under the obligation to provide, without any prejudice, the 

necessary healthcare to migrants and, subsequently, to send them to the closest “National 

Centre for Support to Migrants” or “Local Centre for Support to the Integration of Migrants” 

for them to regularise their situation. Undocumented patients have access to healthcare 

under the same conditions as authorised residents in the following situations: 

- Emergency and vital care 

- Contagious diseases that represent a threat to public health (ex: tuberculosis, HIV/AIDS. 

See list of diseases of compulsory declaration) 

- Maternal and child care and reproductive health, namely access to family planning, 

termination of pregnancy, caring and follow-up of the mother during the pregnancy, 

delivery and post-partum care and healthcare for the new-born (Also see Decreto-Lei 

n°70/2000 on protection of maternity and paternity) 

- Healthcare for minors less than 16 years old living in Portugal (see below) 

- Vaccination, in accordance with the National Programme of Vaccination in force. 

- Foreigners in the process of situation of family reunification, when a member of the family 

is paying contributions to Social Security. 

- Citizens in a situation of social exclusion or in a situation of economic deficiency proved 

by social security services. 

 

Apart from these cases, foreigners can go to the consultation of the health centre of their 

residence area, with their passport. There, they will be registered for the consultation of 

complementary care, for a payment of 32.20€, which is the integral cost. Those citizens can 

also go to hospitals. The price of an emergency consultation in a hospital of the SNS and 

determined by the Article 16 of the Portaria 132/2009 : 

- Polyvalent emergency service – €147 

- Medico-surgical emergency service – €108 

- Basic emergency service – €51 

 

Health units can require the integral payment of care to migrants with no permit to reside and 

present on the territory for less than 90 days or to those unable to prove it, except for free 

healthcare (listed above) and when the person is in a situation of economic deficiency (with 

the certificate delivered by social security services). 

http://www.arsalgarve.min-saude.pt/site/images/centrodocs/Circular_Informativa_12_DGS_imigrantes_serviços_saude.pdf
http://www.min-saude.pt/portal/conteudos/enciclopedia+da+saude/doencas/doencas+de+declaracao+obrigatoria/doencasdeclaracaoobrigatoria.htm
http://dre.pt/pdf1s/2000/05/103A00/18251831.pdf
http://dre.pt/pdf1s/2000/05/103A00/18251831.pdf
http://www.min-saude.pt/portal/conteudos/informacoes+uteis/vacinacao/vacinas.htm
http://www.portaldasaude.pt/NR/rdonlyres/7A929657-9E9D-4FCC-85E1-A5DC40E64414/0/Portaria132_2009RegulamentopreçosSNS.pdf
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 With proof of presence on the territory for at least 90 days 

Article 34 of Decreto-Lei n°135/99  

Foreigners with no permit to reside, living in Portugal, have access to the SNS upon the 

presentation of a document issued by the communal council (Junta de Freguesia) of their 

residence area, proving that they have been living there for at least 90 days. To request this 

certificate, the migrant needs two witnesses also living in the area and confirming this 

information by a sworn statement. The witnesses can be private individuals (acquaintances, 

neighbours) or commercial establishments frequented by the migrant. 

 

4. Children of undocumented parents 

Circular Informativa n°65/DSPCS: all children of less than 16 years old have access to 

healthcare of the SNS, regardless of their legal status. 

 

Decreto-Lei n°67/2004: Creation of a register for minor foreigners with no permit to reside. 

Registered minors of undocumented parents have the same access to healthcare as minors 

of authorised parents. 

 

5. Asylum seekers 

Portaria n°30/2001 recognises access to SNS for asylum seekers (as soon as one files an 

application) or beneficiaries of subsidiary protection and to members of their respective 

families. Asylum seekers and their family are entitled to free access to the SNS for 

emergency care, including diagnosis and therapy; for primary care; and for medicinal 

assistance by the health service of their residence area. 

 

Primary care includes:  

- Health prevention or promotion of health and ambulatory care, covering general medicine 

; maternal and child medicine and family planning ; school medicine and  geriatrics; 

- Specialised healthcare, namely covering ophthalmology, stomatology, oto-rhino 

laryngology and mental health;  

- Hospitalisations that don’t involve differentiated healthcare (“cuidados diferenciados”);  

- Complementary elements of diagnosis and therapy, including rehabilitation ;  

- Nursing, including home visits. 

 

The recognition of access to the SNS for asylum seekers and their family stops with the final 

decision on their asylum request, unless the applicant’s medical condition does not allow it. 

http://www.algebrica.pt/i_ap/bo2/data/upimages/135_99.pdf
http://www.min-saude.pt/NR/rdonlyres/22E35077-AC8B-4099-8631-EE2B1C7D8072/0/i006644.pdf
http://www.arsalgarve.min-saude.pt/docs/dec_67_04.pdf
http://www.min-saude.pt/NR/rdonlyres/3BDB166F-D2BA-4E44-8FA0-740084C12EF9/0/portaria_30_2001.pdf
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6. TOP 

Following a referendum in 2007, the law n°16/2007 legalised termination of pregnancy in 

Portugal. ToP is permitted up to 10 weeks of pregnancy for any woman who requests it, 

independently of her motivations. It is permitted until 12 weeks of pregnancy for medical and 

psychological reasons or after a rape or incest. Afterwards, the only accepted reasons are 

strictly medical indications or serious malformation of the foetus. Girls under 16 years old 

need the consent of one legal representative. A period of reflection of 3 days must be 

respected before the intervention. Public hospitals are obliged to guarantee access to TOP. 

For undocumented women, TOP is possible in family planning services. The intervention is 

free of user taxes (taxas moderadoras), although a political debate on the issue is on-going. 

http://dre.pt/pdf1s/2007/04/07500/24172418.pdf
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Spain 
 
1. Authorised residents 

The right to access care in Spain is included in Article 43 of the Spanish Constitution which 

states that “the right to health protection is recognised”. General Health Law No. 14/1986 of 

25 April 1986 completes this article: “every Spanish citizens as well as foreigners who have 

established their residence in the country, are entitled to the protection of their health and to 

healthcare”. Until the 1st of September 2012, access to care within the Spanish National 

Health System was regulated by the old Article 3 of Law 16/2003 of 28 May 2003 on the 

cohesion and quality of the National Health System, which considered as beneficiaries of 

“the rights to health protection and healthcare: 

- Every Spanish citizen and foreigners who are on the national territory within the 

conditions provided in [old] art. 12 of Organic Law No. 4/2000; 

- Nationals of EU Member States [having rights derived from European legislation]; 

- Nationals of non-EU countries [having rights derived from different International 

Treaties]”. 

 

The old art. 12 of Organic Law 4/2000 of 11 January 2000 regarding rights and freedoms of 

foreign nationals living in Spain and their social integration provided that “foreigners who are 

present in Spain and registered in the local municipality (“Padron”) where they are usually 

residing are entitled to healthcare under the same conditions as Spanish citizens”. In other 

words, before the adoption of Royal Decree-Law 16/2012, the Spanish National Health 

System was universal and the access to healthcare free of charge for everyone (Spanish 

citizens, asylum seekers or undocumented migrants, adults and minors) on the sole 

condition of presenting an “individual health card” (Tarjeta sanitaria individual). In case of 

emergencies, the card was not needed. 

 

The individual health card could be obtained under three conditions: to be registered to the 

local municipality (Padron), to show a valid identity document and to show proof of residence 

in the autonomous community. In this respect, Spain was considered as a “promising 

example in Europe regarding access to healthcare for the most vulnerable people (notably 

undocumented migrants)49. 

  

                                                 

 

 
49

 See FRA (2012), Summary Meeting Conclusions, p. 4 

http://noticias.juridicas.com/base_datos/Admin/constitucion.t1.html#a43
http://noticias.juridicas.com/base_datos/Admin/l14-1986.html
http://noticias.juridicas.com/base_datos/Admin/l14-1986.html
http://noticias.juridicas.com/base_datos/Anterior/r6-l16-2003.html#a3
http://noticias.juridicas.com/base_datos/Anterior/r6-l16-2003.html#a3
http://noticias.juridicas.com/base_datos/Anterior/r5-lo4-2000.html
http://noticias.juridicas.com/base_datos/Anterior/r5-lo4-2000.t1.html#a12
http://noticias.juridicas.com/base_datos/Anterior/r5-lo4-2000.t1.html#a12
http://noticias.juridicas.com/base_datos/Admin/rdl16-2012.html
http://fra.europa.eu/sites/default/files/fra_uploads/2098-FRA-summary-conclusions-health-meeting.pdf
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 After 1 September 2012 

As part of its austerity measures, the Spanish parliament adopted Royal Decree-Law 

16/2012 on 20 April 2012. This decree considerably reduced the access to care for migrants 

without residence permit. Reasons that were put forward to justify such reforms were 

principally spending reductions (the measures should theoretically save up to €7 billions) and 

the fight against “medical tourism”50. 

 

Article 1 of Royal Decree 16/2012 (which came into force on the 1 September 2012) modifies 

art. 3 of Law 16/2003 and art. 12 of Organic Law 4/2000. According to the new provisions, 

only the people in the following situations have the right to be “insured” (art. 3, §§2 and 4 of 

Law 16/2003) :  

- Workers, retired workers and Social Security services’ beneficiaries (e.g. unemployment 

benefits); 

- Individuals who “exhausted” their right to unemployment benefits and do not benefit from 

any other allowances; 

- Spouses, dependent ex-spouses, descendants or dependent persons under 26 years old 

(or older in case of handicaps equal or over 65%) of an insured person. 

 

These dispositions mean that today, the individual health card can only be obtained on the 

grounds of working status (except for the dependent people, only (ex-)workers can indeed 

benefit from Social Security benefits). The “residence” criterion does not suffice anymore to 

integrate the National Health System like it did before the 2012 reform. 

 

However, Spanish citizens, EU-EEA-Swiss citizens and third-country nationals who hold a 

Spanish residence permit but who do not belong to one of the categories mentioned above 

can nonetheless be considered as “insured” if their annual income does not exceed 

€100.000 (art. 3, §3 of Law 16/2003 completed by Article 2 of Royal Decree 1192/2012 of 3 

Augustus 2012 regulating the status of insured person and beneficiaries for the purpose of 

healthcare in Spain paid for out of public funds through the Spanish National Health System). 

In this case, they have then to register at their Padron in order to obtain their individual health 

card, under the same conditions as before the reform. 

 

Finally, those patients who cannot pretend to the “insured” status (as a consequence of §2-4 

of art. 3 of Law 16/2003 mentioned earlier) can only access healthcare services if they pay 

                                                 

 

 
50

 See the government’s declaration on http://www.msps.es/gabinete/notasPrensa.do?id=2422 

http://noticias.juridicas.com/base_datos/Admin/rdl16-2012.html#a1
http://noticias.juridicas.com/base_datos/Admin/l16-2003.html#a3
http://noticias.juridicas.com/base_datos/Admin/lo4-2000.t1.html#a12
http://noticias.juridicas.com/base_datos/Admin/l16-2003.html#a3
http://noticias.juridicas.com/base_datos/Admin/l16-2003.html#a3
http://noticias.juridicas.com/base_datos/Admin/l16-2003.html#a3
http://noticias.juridicas.com/base_datos/Admin/rd1192-2012.html#a2
http://noticias.juridicas.com/base_datos/Admin/rd1192-2012.html#a2
http://noticias.juridicas.com/base_datos/Admin/rd1192-2012.html#a2
http://noticias.juridicas.com/base_datos/Admin/l16-2003.html#a3
http://noticias.juridicas.com/base_datos/Admin/l16-2003.html#a3
http://www.msps.es/gabinete/notasPrensa.do?id=2422
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for it themselves or if they subscribe to a “special provision” (art. 3, §5 Law 16/2003 and third 

additional disposition of Royal Decree 1192/2012). These “provisions” cost €710,4 per year 

(€59,2/month) when applicants are less than 65 years old and €1864,8 per year 

(€155,4/month) when they are over 65. Furthermore, the services included in this special 

provision (which, in reality, is the same as a private insurance) are limited to the “basic 

package of services” (, see art. 8bis of Law 16/200351) of the National Health System, 

meaning that expenses such as non-urgent medical transportations, drugs, or external 

prosthesis (e.g. a wheelchair) are not included in the package. However, emergency 

transportations are included in the « basic package » (art. 8bis of the Law 16/2003). 

 

2. Refugees 

Refugees and those benefitting from subsidiary protection have access to health services 

either as beneficiaries of Social Security benefits (workers, unemployed or dependent on an 

insured person) or as foreigners holding a residence permit (see Article 36 of Law 12/2009 of 

30 October 2009 regulating the right to Asylum and subsidiary protection). In the latter case, 

people are entitled to obtain an “insured” status provided that their annual income does not 

exceed €100.000 (art. 3, §3 of Law 16/2003 completed by Article 2 of Royal Decree 

1192/2012). In order to obtain their individual health card, they will have to register at their 

Padron under the same conditions as before the 2012 reform. 

 

3. Asylum seekers 

Access to healthcare services is regulated at national level by Articles 16, §2 and 18,§1 of 

Law 12/2009 as well as by the fourth additional disposition of Royal Decree 1192/2012. They 

are entitled to the care that they “need, including emergency care and essential treatment of 

diseases”. 
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 See art. 8ter-8quinquies of the Law 16/2003 for the composition of the other « packages ». 
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4. Undocumented migrants 

While before the adoption of Royal Decree 16/2012, access to healthcare was universal 

(under the condition of having a valid proof of identity and being registered in a local 

municipality, which was sometimes difficult for undocumented migrants), Article 1 of Royal 

Decree-Law 16/2012 introduced a new Article 3ter to Law 16/2003 which modified the old 

system. This new provision provides that “adult foreigners who are not authorised as 

residents in Spain are entitled to healthcare only in the event of emergencies and serious 

disease or accident and pregnancy, pre- and postnatal care”. The text gives considerable 

discretionary power to the health professionals by letting them decide whether some types of 

care should be considered as “emergency care” or not52. 

 

The only way for undocumented migrants to reintegrate into the Spanish National Health 

System is to subscribe to a “special provision” such as provided in Article 3, §5 Law 16/2003 

and third additional disposition of Royal Decree 1192/2012. These “provisions” cost €710,4 

per year (€59,2/month) if the applicant is less than 65 years old and €1864,8 per year 

(€155,4/month) if the person’s age exceeds 65. The services included in this special 

provision are limited to the “basic package of services” (art. 8bis of Law 16/2003) of the 

National Health System, meaning that expenses such as non-urgent medical transportations, 

drugs, or external prosthesis (e.g. a wheelchair) are not included in the package53. 

Furthermore, the few undocumented migrants who had the means to pay the monthly fee 

and tried to gain access to this provision have been confronted with administrative barriers. 

 

Although the government initially announced that those patients suffering from serious 

chronic diseases would still be protected, the new law in no way specifically protects people 

with cancer, renal failure, HIV/AIDS or hepatitis, etc. With regard to those autonomous 

regions which do make provision for access to care for the seriously ill, healthcare providers 

are poorly informed about the rules. Consequently, MdM teams have been confronted with 

HIV-positive patients who had ceased treatment. 
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 See the ethic analysis of the Royal Decree-Law from semFYC 
53

 See http://sociedad.elpais.com/sociedad/2012/09/28/actualidad/1348857542_833344.html ; 
http://espagne.blog.lemonde.fr/2012/10/02/en-espagne-de-nouvelles-frontieres-se-dressent-dans-lacces-aux-
soins/ 
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5. EU nationals without sufficient resources nor health coverage 

As provided in Article 3, §3 of Law 16/2003 (introduced by the Royal Decree-Law 16/2012) 

and the second additional disposition of the Royal Decree 1192/2012, EU nationals who 

spend more than 3 months on the Spanish territory must have a residence permit in order to 

obtain an individual health card and therefore to access healthcare services free of charge.  

Consequently, every EU national who doesn’t have a residence permit and who stays more 

than 3 months in Spain will find himself in the same situation as undocumented migrants. 

EU/EEA nationals only have the unconditional right to reside in Spain during three months 

(Article 6 of Royal Decree 240/2007 of 16 February 2007 which translates European 

Directive 2004/38/CE of 29 April 2004). To be able to obtain a residence permit (Article 7, §1 

of Royal Decree 240/2007) they have: 

- To be employed as a paid or non-paid worker ;  

- To have sufficient resources and health coverage ;  

- To be enrolled as a student with sufficient resources and a health coverage ; 

- To be a family member of an EU national who is in one of the aforementioned situations. 

 

EU nationals who have lost the authorisation to reside in Spain must subscribe a “special 

provision”, under the same conditions as undocumented migrants to reintegrate the Spanish 

National Health System. 

 

6. Children of undocumented parents / unaccompanied minor 

asylum seekers  

Article 3ter, al. 4 of Law 16/2003 (introduced by Article 1 of Royal Decree-Law 16/2012) 

provides that “in any case, foreigners who are less than 18 years old receive healthcare 

under the same conditions as Spanish citizens”. This provision states clearly that all minors 

in Spain, whatever their administrative status, will be granted access to healthcare services, 

under the same conditions as Spanish minors (free of charge). Regarding more specifically 

unaccompanied minor asylum seekers, Article 47 of Law 12/2009 points out that minors 

seeking international protection and who are “victims of any form of abuse [...] or victims of 

an armed conflict, receive [all healthcare as well as necessary specialised and psychological 

care”. 

 

http://noticias.juridicas.com/base_datos/Admin/l16-2003.html#a3
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7. Protection of seriously ill foreigners 

Article 57, §6 of Law 4/2000 and Article 17 of Law 12/2009 provide that authorities cannot 

expel an undocumented migrant or an asylum seeker whose application has been rejected if 

this expulsion measure would violate the principle of “non-refoulement” (meaning that a State 

may not oblige a person to return to a territory where he may be exposed to persecution54) 

and if the expulsion “can affect a pregnant woman and can represent a risk for the pregnancy 

or the mother’s health”. 

 

Regarding the residence permit for medical reasons, Article 31, §3 of Law 4/2000 provides 

that “the Administration can grant a temporary residence permit [...] for humanitarian reasons 

[...]”. This provision is completed by Article 126 of Royal Decree 557/2011 of 20 April 2011, 

approving the regulation of Law 4/2000. Thus, a temporary residence permit may be granted 

to a foreigner for “humanitarian reasons” under the following conditions:  

- The person can prove that s/he is affected by a serious disease which occurred after 

her/his arrival in the country (“sobrevenida”) and which needs specialised medical care 

(with a medical certificate); 

- There is no access to the treatment in the country of origin; 

- The absence of treatment or its interruption can lead to a serious risk for the patient’s 

health or life. 

 

The concept of the “necessity” of medical care must be proved with a medical certificate 

delivered by the competent medical authority. Finally, the royal Decree precise that this 

residence permit for humanitarian reasons is valid for a one-year period and is renewable as 

long as the conditions are met (Article 130, §§1-2 of Royal Decree 557/2011). Minors do not 

need to prove that the pathology occurred after their arrival in Spain. 
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 See http://www.unhcr.org/cgi-bin/texis/vtx/refworld/rwmain?docid=437b6db64 
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8. Cost of drugs 

The Royal Decree-Law 16/2012 introduced a new Article 94bis of Law 29/2006 of 26 July 

2006 on the guarantees and the rational use of drugs and health products on the co-payment 

by the patient of the drug costs. The amount of the co-payment depends on the patient’s 

income. While before the 2012 reform every working person had to pay 40% of the drug 

costs55, patients with an income equal to or exceeding €100.000 now pay 60% of the cost. 

Patients with an annual income between the broad intermediary range of €18.000 and 

€100.000 pay 50%. Below €18.000, 40% of the cost needs to be paid (art. 94bis, §5 of the 

Law 29/2006), even for those on the lowest incomes56. Regarding chronic diseases’ 

treatments, patients must pay 10% of the drug costs as it was already the case before the 

reform (art. 94bis, §6 of the Law 29/2006). 

 

The Spanish minimum salary (salario minimo interprofesional) equals €645,3 gross/month for 

2013 (Royal Decree 1717/2012 of 28 December 2012 establishing the minimum salary for 

2013) while the 2012 poverty threshold in Spain (60% of the median income) corresponds to 

€666/month57. 

 

The new Article 94bis puts also an end to the free access to drugs for retired people. Today, 

they have to contribute 10% of the drug costs except if their annual income exceeds 

€100.000 (in that case, they have to bear 60% of the cost). However, upper limits have been 

set for retired people: maximum €8/month for people with annual incomes lower than 

€18.000; €18/month for incomes between 18.000 and 100.000; €60/month for incomes 

equals to or exceeding 100.000. 
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 See notably http://lexpansion.lexpress.fr/economie/l-espagne-va-couper-dans-la-sante-et-l-
education_291893.html et http://www.la-croix.com/Actualite/S-informer/Monde/L-Espagne-economise-sur-ses-
depenses-de-sante-_EP_-2012-04-19-796601 
56

 The Spanish minimum salary (salario minimo interprofesional) equals €645 gross/month for 2013 (Royal 
Decree 1717/2012 of 28 December 2012 establishing the minimum salary for 2013) while the 2012 poverty 
threshold in Spain (60% of the median income) corresponds to €666/month 
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 http://www.inegalites.fr/spip.php?article1194&id_mot=114 
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Only a restrictive number of people are exempted from any contribution (art. 94bis, §8 of Law 

29/2006): 

- “people affected by the “Toxic Oil Syndrome” (sanitary accident which stroke Spain in the 

1980’s); 

- People receiving Social Insertion incomes; 

- People receiving non-contributory pensions; 

- Unemployed people who lost their entitlements to unemployment benefits; 

- People who undergo a treatment due to a work-related accident or a professional 

disease”. 

 

9. TOP 

TOP is regulated in Spanish Law by Law 2/2010 of 3 March 2010 on Sexual and 

Reproductive Health and Termination of pregnancy. Article 14 of Law 2/2010 provides that 

every woman has a right to abort without any justification until 14th weeks of pregnancy. If 

there is a risk for the mother’s health or a serious deformity of the foetus (one medical 

certificate needed for the mother, two for the foetus, the TOP is legal until 22 weeks (art. 15, 

al. 2-3). Finally, the TOP can be performed without any time limit in serious cases where a 

foetal anomaly incompatible with life is detected or when a serious and incurable foetal 

disease is diagnosed (obligation of confirmation by a clinical committee – art. 15, al. 4).  

 

However, since summer 2012 a new debate about the right to termination of pregnancy has 

been promoted by the Popular Party willing to limit the right to TOP. They notably want to 

shorten the period of 14 weeks, to forbid termination when the foetus is deformed and oblige 

minors to receive a parental authorisation before a TOP. The legal proposal is today still in 

preparation and has not yet been submitted to any vote58. 
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 See on this debate http://www.lepoint.fr/monde/espagne-l-avortement-bientot-illegal-31-07-2012-
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10. Royal Decree-Law 16/2012 and the Constitution 

Diversity in the application of the Royal Decree-Law 16/201259 

Spanish autonomous communities have important decision-making powers and are thus 

notably in charge of the application of numbers of laws adopted at the federal/national level. 

Since the new Royal Decree-Law 16/2012 came into power (1 September 2012), the 

implementation of the decree’s provisions are therefore significantly different from one 

autonomous community from another60. 

 

Indeed, while some communities (Aragon, Balearic Islands, Cantabria, Castile-La Mancha, 

Extremadura, La Rioja, Madrid, and Murcia) decided to implement the Royal Decree-Law 

16/2012 and go even further in some circumstances, other communities (Castile-and-Leon, 

Valencia, Galicia, Navarre) implement the Decree but only partly, meaning that they have 

created specific procedures for undocumented migrant to ensure that they have an access to 

healthcare exceeding the minimum provided in the Decree (emergency and post/prenatal 

care).  

 

Finally, four autonomous communities (Andalucía, Asturias, the Basque Country and 

Catalonia) opposed publicly to the Decree and put in place some tools in order to ensure a 

free access to healthcare for everybody (as it was the case before the 2012 reform). Since 

January 2013, Canary Islands have decided to ensure access to healthcare for all. With the 

exception of Asturias, these communities have also filed a constitutional complaint against 

the reform to the Constitutional Court61.  

 

Royal Decree-Law 16/2012 versus the Spanish Constitution 

As soon as the Royal Decree-Law 16/2012 was adopted, several doubts have been voiced 

regarding the constitutionality of the Decree. In a document from the 30 April 2012 and 

published on its website62, the General Council of the Spanish Bar considers that the Royal 

Decree-Law 16/2012 is conflicting with the Spanish Constitution and with the Autonomy 

Statuses of several Communities (Article 86 of the Spanish Constitution). In concrete terms, 

Spanish lawyers affirm that the limits put to the access to healthcare for undocumented 
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 Section based on http://www.medicosdelmundo.org/derechoacurar/mapa-semaforo/ 
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 See http://sociedad.elpais.com/sociedad/2012/09/29/actualidad/1348947377_530769.html 
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 For a detailed explanation of the implementation of the new Royal Decree-Law 16/2012 in each community, 
see http://www.medicosdelmundo.org/derechoacurar/mapa-semaforo/ 
62

 « La Abogacía Española considera que limitar el derecho a la salud colisiona con la Constitución y con varios 
Estatutos de Autonomía », 30 avril 2012 
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migrants is contrary to the Spanish Constitution which provides the “right to health protection” 

for all Article 43 of the Spanish Constitution and Article 1, §2 of the General Health Law 

14/1986 of 25 April 1986 and to several international Treaties signed by Spain in which the 

right to health for everyone is also established. Furthermore, the General Council of the 

Spanish Bar reminds that the right to health cannot be discriminatory: every person on the 

Spanish territory has a right to access healthcare under the same conditions and without any 

discrimination (Article 6 General Law 33/2011 of 4 October 2011 on Public Health63). 

 

 

First decision of the Constitutional Court 

As it has been mentioned here above, the Basque Country is one of the autonomous 

communities who publicly expressed its opposition to the Royal Decree-Law 16/2012. 

Indeed, the Basque government decided to suspend the implementation of several 

dispositions of the Decree-Law 16/2012 in order to maintain a free access to healthcare 

services for everybody like before the reform. They also opposed to the rise of the co-

payment for drugs that the new Decree-Law establishes (see point A, section 8). 

 

As a reaction to these suspension measures, the Council of Ministers from the Spanish 

Central government lodged a complaint before the Constitutional Court in July 2012 in order 

to lift the suspension of the Decree-Law decided by the Basque government. 

 

In its judgement dated from 13 December 201264, Spanish Constitutional Court ruled that the 

Basque government was allowed to offer a free access to healthcare for undocumented 

migrants. The Court thus accepts the arguments from the Basque government related to the 

“right to health and physical integrity” for every person, these rights having a specific 

importance in the Spanish Constitution. The Court takes into account the link between Article 

43 of the Spanish Constitution (“right to health” for everybody) and its Article 15 (“right to life 

and moral & physical integrity”) to justify its decision. Finally, the judgment reproduces the 

arguments from the Basque authorities which state that the limits to accessing healthcare 

established by the Decree-Law 16/2012 affects not only the state of health of the 
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 « Todas las personas tienen derecho a que las actuaciones de salud pública se realicen en condiciones de 
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undocumented migrants but also the prevention of the spreading of infectious diseases 

which can lead to a Public health problem. 

 

In conclusion, the Constitutional Court supports the arguments of the Basque government 

and allows the Basque authorities to continue to give individual health cards to 

undocumented migrants and thus ensure a free access to care for all. However, the Court 

decided to lift the suspension of the co-payment of drugs costs: the Basque government will 

be forced to apply this new measure as provided by the Royal Decree-Law 16/2012. 

 

Reaction of the United Nations Economic and Social Council 

The Royal Decree-Law 16/2012 was also pointed out during the 48th session of the 

Committee on Economic, Social, and Cultural rights (p. 5). Indeed, the Committee declared 

itself “concerned at the amendments introduced by Royal Decree-Law No. 16/2012 of 20 

April 2012, in particular to the Foreigners’ Act of 2009, which curtail the rights of immigrants 

in an irregular situation to have access to public health services”. The Committee also 

“recommends that [Spain] ensure that, in accordance with the Committee’s general comment 

No. 14 (2000) on the right to the highest attainable standard of health (art. 12 of the 

Covenant) and the principle of universal healthcare, the reforms adopted do not limit the 

access of persons residing in the State party to health services, regardless of their legal 

situation. 

 

These observations from the Committee on Economic, Social, and Cultural rights are a 

strong signal sent to the Spanish government. 

http://www2.ohchr.org/english/bodies/cescr/cescrs48.htm
http://www2.ohchr.org/english/bodies/cescr/cescrs48.htm
http://www.unhcr.org/refworld/pdfid/4538838d0.pdf
http://www.unhcr.org/refworld/pdfid/4538838d0.pdf
http://www2.ohchr.org/french/law/cescr.htm
http://www2.ohchr.org/french/law/cescr.htm
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Sweden 

1. Authorised residents 

“Everyone in Sweden has equal access to healthcare services under a largely decentralised, 

taxpayer-funded system”, says the official government website. Quoting the Health act 

(1982:763) 2§, “health services shall be conducted so that they meet the requirements for 

good health”, meaning that they should offer high quality, easy access, etc. The main 

responsibility for the provision of healthcare services lies with the county councils, who are 

responsible for providing care to people residing within their geographic jurisdiction (but they 

are also obliged to provide immediate care to people not residing in their county council). 

 

Although the National Health System is primary tax-based, nationals and authorised 

residents are to pay a contribution for medical care. This amount varies between councils but 

cannot exceed the cost ceiling of €125 over a 12-month period and €251 for pharmaceutical 

expenses. The ceiling went up from €100 to €125 from January 1st, 2012 (See p. 35 of the 

Government Report on the future costs of healthcare, 2012). 

 

2. Asylum seekers 

Asylum seekers that are 18 years of age and above have access to health and dental care 

that “cannot be deferred”, maternity care, termination of pregnancy and contraceptive advice, 

provided that they pay the €5,7 fee for every visit to a doctor or dentist. Although there is a 

cost ceiling of €45 for every six-month period for visits to doctors (emergency care excluded) 

and medication, after which asylum seekers can obtain reimbursement of other out-of-pocket 

costs, many patients delay seeking care because of this financial barrier. Only children of 

asylum seekers have the same access to medical and dental care as the children of 

nationals and authorised residents, even after their application for asylum has been rejected. 

 

“Asylum seeking children”65 are offered the same healthcare and dental care as children 

resident in Sweden. This is regulated in Act (2008:344) on Health and Medical Care for 

Asylum Seekers and Others. 

 

                                                 

 

 
65

 As an organization trying to help implement human rights in daily life we cannot accept that some countries 
speak of “undocumented children” or “asylum seeking children”. Children should NOT bear the consequences of 
their parent’s lives. Every child deserves unconditional protection. 

http://www.sweden.se/eng/Home/Society/Health-care/Facts/Health-care-in-Sweden/
http://www.riksdagen.se/sv/Dokument-Lagar/Lagar/Svenskforfattningssamling/Halso--och-sjukvardslag-1982_sfs-1982-763/
http://www.riksdagen.se/sv/Dokument-Lagar/Lagar/Svenskforfattningssamling/Halso--och-sjukvardslag-1982_sfs-1982-763/
http://www.regeringen.se/content/1/c6/18/40/87/8e3bf7bd.pdf
http://www.regeringen.se/content/1/c6/18/40/87/8e3bf7bd.pdf
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3. Undocumented migrants 

In their report for the European Social Charter (November 2012), the Swedish government 

declared that “no health institution can turn away a person in need of immediate care, 

regardless of his or her legal status, financial situation, religious background etc. According 

to Swedish law, no health institution may claim that a patient must pay the full cost in 

advance or be denied treatment.” In reality, undocumented migrants only have access to 

emergency care that is billed afterwards… Several county councils have chosen to go 

beyond the law and provide more healthcare to undocumented migrants than the current 

restrictive legislation requires. For instance, in Stockholm, women can access antenatal care 

through a health structure financed by the county council (but they have to pay for their 

delivery). 

 

In 2011, a government inquiry presented a report detailing different policy options to improve 

the current restrictive system for healthcare for undocumented migrants. The conclusion of 

the report was to propose that undocumented migrants should be given the same legal rights 

to healthcare as Swedes, which would allow Sweden to fulfil its obligations according to 

human rights conventions and would also be the most cost-effective solution for society. In 

June 2012, the current government said that a new law would be drafted providing 

undocumented migrants with the same limited access to healthcare as asylum seekers. The 

legal proposal is making its way through the Swedish legislative procedure and the bill has 

been presented by the Government on March 19th 2013. If it is voted it should come into 

force on 1st July 2013. 

 

The Swedish MdM team fears that the new law’s impact might be rather weak: the meaning 

of care that “cannot be postponed” remains very vague and the new law offers no 

guarantees for patients with serious chronic illness, e.g. diabetes, cardiovascular problems, 

HIV or hepatitis, etc. without “urgent” symptoms. 

 

Furthermore, the Swedish police have recently boosted their “REVA operation”, which aims 

to increase the number of deportations of undocumented migrants. They are organising 

crackdowns and performing so-called “random” identity checks of public transport users. In 

reality the checks are actually based on appearance, targeted at visible minority groups 

considered as… foreigners. The resulting climate of fear prevents migrants from coming out 

of their hiding places to go and seek treatment. 

http://www.coe.int/t/dghl/monitoring/socialcharter/Reporting/StateReports/Sweden12_en.pdf
http://www.regeringen.se/sb/d/108/a/169815
http://www.regeringen.se/sb/d/16463/a/211756/m/subscriptionText
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Switzerland 

 
The principle of ‘federalism’ upon which the entire political system is based also governs the 

decentralised Swiss health system. National policies and strategies are federally defined but 

implemented at the level of the 26 cantons. Although cantonal legislation must always 

respect the meaning and spirit of the federal legislation, significant differences can be 

observed between them66. In Switzerland, costly private health insurance is compulsory for 

all residents, including for undocumented migrants. 

 

1. Authorised residents 

Compulsory health insurance 

Under the terms of Articles 12 and 41, al. 1b of the Federal Constitution of the Swiss 

Confederation, any person residing on Swiss territory theoretically has access to healthcare. 

This access is regulated by the Federal Health Insurance Act (LAMal) of 18 March 1994 

(LAMal/RS 832.10) and its decrees. The system is based on the compulsory health 

insurance for any person residing in Switzerland for more than three months, as foreseen in 

Article 3, al. 1st of the LAMal and in relation to Article 1st, al. 1st of the Health Insurance Order 

(OAMal) of 27 June 1995 (OAMal/RS 832.102). Article 6 of the LAMal completes these 

provisions by explaining that the cantons are in charge of making sure that this obligation is 

respected and that “the authority designated by the canton automatically affiliates any 

person, who is obliged to take out insurance if that person has not already done so”. 

 

The monthly premiums for health insurance are fixed per family member and independently 

of income, depending on the region and the chosen insurance model67. On average, 

compulsory health insurance (with accident coverage) for an adult over the age of 26 costs 

€321 / month, €292 / month for young adults (18-25 years old) and €74 / month for children 

under the age of 1868. Furthermore, the insured person must pay an annual franchise69 which 

varies between €248 and €2.242 for adults (0 to €497 for children) and must contribute up to 

10% (proportional share) of the cost of the services. 
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 V. BILGER, C. HOLLOMEY, C. WYSSMÜLLER, D. EFIONAYI-MÄDER, Healthcare for Undocumented Migrants in 
Switzerland : Policies – People – Practices, 2011 
67

 Federal Office of Public Health (FOPH) - Information sheet - Premium reductions, 27 September 2012 
68

 Average Cantonal premiums for 2012/2013 for the compulsory health insurance (with accidents), 27/09/2012 
69

 The franchise is the amount which has to be paid by the patient before the insurance starts paying. 

http://www.admin.ch/ch/f/rs/101/index.html
http://www.admin.ch/ch/f/rs/101/index.html
http://www.admin.ch/ch/f/rs/832_10/index.html#fn1
http://www.admin.ch/ch/f/rs/832_10/index.html#fn1
http://www.admin.ch/ch/f/rs/832_102/index.html
http://www.admin.ch/ch/f/rs/832_102/index.html
http://www.bag.admin.ch/shop/00038/00577/index.html?lang=fr
http://www.bag.admin.ch/shop/00038/00577/index.html?lang=fr
http://www.bag.admin.ch/themen/krankenversicherung/00261/index.html?lang=fr
http://www.bag.admin.ch/themen/krankenversicherung/00261/index.html?lang=fr
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This proportional share is capped at €580 per adult and €290 per child70. In other words, in 

addition to the monthly premium, an adult insured person who has opted for a €248 franchise 

will pay a maximum of €828 (248 + 580) per year for medical treatment. The higher the 

annual franchise, the less the monthly premium will be. The most destitute people 

therefore often make this choice which creates extreme difficulties (and can lead to giving up 

seeking care) when they become ill, as they cannot cover the resulting costs (they are not 

refunded until they reach the amount of their franchise). 

 

In the event of non-payment of the monthly compulsory health insurance premiums, the 

insured person receives a summons giving the person 30 days to pay the due premiums. If 

the summons remains unanswered, the insurer will initiate legal proceedings. After the 

insured person receives an order to pay, s/he has 30 days to pay the entire claimed sum, 

plus the legal expenses. While the former Article 64a LAMal provided that insurance funds 

could suspend their services/reimbursements if the insured people did not pay, the new 

Article 64a LAMal (came into force on 1st of January 2012) modified this provision. Insurance 

funds do not have the right to suspend healthcare reimbursements anymore when an insured 

person fails to pay premiums. Information about the insured person should be kept 

confidential. But during the “insolvability procedure”, the insurer can share the personal 

information of the insured party with the authorities. In this way, the canton takes in charge 

85% of the debts that are announced by the insurance fund. As soon as the insured person 

pays all or part of his/her debt to the insurance fund, the fund gives 50% of this amount back 

to the canton. Only if legal proceedings turn out to be impossible or do not result in payment 

and after written notification can the insurer eventually end the health insurance (OAMal, art. 

9)71. 

 

Reduction of premiums and social aid 

A partial reduction or full exemption from monthly premiums is foreseen in Article 65, al. 1st of 

the LAMal for people “with a modest economic condition”. Paragraph 1a of this same article 

also indicates that for low and middle-range incomes, premiums for children and young 

adults (18-25 years old students) are reduced by 50%. The definition of the open-ended legal 

notion of “modest economic conditions” can considerably vary from one canton to another72. 

 

                                                 

 

 
70

 http://www.guidesocial.ch/fr/fiche/55/#som_134251 
71

 http://www.guidesocial.ch/fr/fiche/55/ 
72

 Health insurance and access to care for undocumented migrants, the Federal Council’s report in response to 
the Heim ‘postulat. May 2012. 

http://www.admin.ch/ch/f/rs/832_10/a64a.html
http://www.admin.ch/ch/f/rs/832_10/a64a.html
http://www.admin.ch/ch/f/rs/832_102/a9.html
http://www.admin.ch/ch/f/rs/832_102/a9.html
http://www.admin.ch/ch/f/rs/832_10/a65.html
http://www.admin.ch/ch/f/rs/832_10/a65.html
http://www.guidesocial.ch/fr/fiche/55/%23som_134251
http://www.guidesocial.ch/fr/fiche/55/
http://www.bag.admin.ch/themen/gesundheitspolitik/07685/12522/13392/index.html?lang=fr
http://www.bag.admin.ch/themen/gesundheitspolitik/07685/12522/13392/index.html?lang=fr
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Article 115 of the Swiss Constitution, completed by the Federal Act of 24 June 1977 on 

jurisdiction in terms of assistance of persons in need (‘LAS’/RS 851.1) foresees that “people 

in need are assisted by the canton of their domicile”. This ‘social aid’ organised by the 

cantons is reserved to people who “cannot take care of themselves sufficiently or in time, by 

their own means” (Article 2 LAS). Social aid is granted if a person in need cannot be looked 

after by his or her family73 or cannot claim other legal services to which he or she has right to 

(principle of subsidiarity)74. It includes notably prevention measures, personal aid and 

material aid depending on the individual’s needs. Thus, social aid ensures basic medical 

care for those concerned, including the coverage of the compulsory basic health insurance75. 

 

Healthcare services covered by the compulsory insurance 

The healthcare services covered by the compulsory (basic) health insurance are indicated in 

Articles 24 to 31 of the LAMal and detailed in the DFI order of 29 September 1995 regarding 

compulsory healthcare services in the event of illness or disease (OPAS (Health Insurance 

Services Order)/RS 832.112.31). The following services are notably included: 

- examinations, treatments and care dispensed in the form of out-patient care at the 

person’s home, in hospitals or in a medical-social centre by doctors, chiropractors and 

individuals providing services prescribed by a doctor; 

- pre/postnatal care 

- terminations of pregnancy allowed by Article 119 of the Swiss Criminal Code (i.e. within 

the first 3 months or because it is necessary to “reduce or avoid the danger of serious 

harm to the physical integrity or state of deep-lying distress of the pregnant woman”); 

- preventative measures (mammography for some women at risk, gynaecological 

examinations, examinations for new-borns and children in pre-school age, basic 

vaccinations for children and old-age people) ; 

- ‘rehabilitation’ measures carried out or prescribed by a doctor. 

 

Dental care is not included in this catalogue, except if it is caused by a serious and non-

avoidable disease of the mastication system, by another serious disease or its 

consequences, or because it is necessary to treat a serious disease or its consequences 

(Article 31 of the LAMal). Unless they subscribe to additional health insurance cover for 

dental care, patients with a basic health insurance have to pay for the full cost of dental care. 
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 See W. SCHMID and D. MARAVIC, “The new CSIAS standards relative to the obligation to provide care under 
the terms of family rights”, The fiduciary Expert, 4/2009, p. 234 
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 http://www.fr.ch/sasoc/fr/pub/aide_sociale/buts_aide_sociale.htm 
75

 Swiss conference of social action institutions, FAQ regarding social aid, May 2007. 
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http://www.trex.ch/custom/trex/pdfarchiv/TREX_2009/Edition_4/Articles_specialises/Walter_Schmid__Danie.pdf
http://www.fr.ch/sasoc/fr/pub/aide_sociale/buts_aide_sociale.htm
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2. Refugees and asylum seekers 

Asylum seekers and statutory refugees have to take out compulsory health insurance as they 

are “persons domiciled in Switzerland within the meaning of Articles 23-26 of the Swiss Civil 

Code” (Article 3, al. 3 1st of the LAMal and Article 1st of the OAMal as well as Article 82a, al. 

1st of the LAsi). They can make a claim for premium reductions if they are in “a modest 

economic condition”. They can also benefit from social aid at the level of their canton, as 

foreseen in Articles 80-81 of the Asylum Act. The cantons must provide accommodation, 

support systems, compulsory health insurance and, if applicable, medical expenses (dental 

treatment...)76. They receive a fixed compensation from the Swiss Confederation for this, 

Article 88 al. 2 LAsi. Since the modifications of 2004 and 2008 (and December 2012) of the 

Asylum Act (LAsi) of 26 June 1998 (LAsi/142.31), asylum seekers who received a negative 

asylum decision or a dismissal of the application are excluded from ordinary social aid (new 

Article 82 al. 1st LAsi), in the same manner as undocumented migrants. Only authorised 

residents (including refugees, beneficiaries of subsidiary protection and asylum seekers) 

benefit from this social aid. The others can only exercise their right to ‘emergency aid’ under 

the terms of Article 12 of the Swiss Constitution. Since the 1st of August 2011, Article 92d of 

the OAMal provides that both asylum seekers whose application was rejected or dismissed 

must be insured for the entire duration of their stay in Switzerland. 

 

Following a revision of the LAsi77, the ODM (the Federal Migration Office) rendered a 

summary evaluation on 23 May 2012 on the possibility of excluding asylum seekers from 

social aid. Following this notice, the National Council approved a parliamentary initiative with 

a similar meaning during its 2012 summer session78. Yet the Council of States refused to 

follow the National Council and proposed a compromise which was adopted in December 

2012 by the National Council. This new text (modifying Articles 81 to 83 of the LAsi) foresees 

that ‘only’ asylum seekers who have committed criminal acts, cheated during the 

administrative procedures or regarding the information they supplied to the authorities will be 

penalised by a reduction or suppression of social aid. 

 

The new Article 82, al. 3 of the LAsi (modified on 14/12/2012) expressly foresees that social 

aid granted to asylum seekers “should be lower than that granted to authorised residents”… 
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3. Non-accompanied minors 

The Convention on Children’s Rights (CDE Articles 2-3) and the Swiss Constitution (Article 

11) demand that the State take particular care of the wellbeing of children. Non-accompanied 

minors must be housed in adequate accommodation and tutelary measures must be carried 

out (Article 17 LAsi, Article 20 CDE). Article 24 of the CDE specifies that the State-Parties 

have “the obligation to recognise the right of children to benefit from the best possible state 

of health and benefit from medical and rehabilitation services”. 

 

Except for the difference in cost of the compulsory health insurance79 and the authorities’ 

obligation to take into account the higher interest of children, there are no specific legal 

provisions for minors’ access to healthcare. Their particular situation must however be 

examined individually, and notably by making sure that the minimum services of emergency 

aid are sufficient to reply to their needs. If need be, the services must be readjusted80. 

 

 

4. Undocumented migrants 

As already mentioned, any person residing in Switzerland must take out health insurance 

within three months of residence or birth, including undocumented migrants81. Although 

Article 65, al. 1st of the LAMal states that destitute undocumented migrants can also benefit 

from premium reductions, this is only the case in seven cantons. Other cantons require fiscal 

data that undocumented individuals are unable to produce, as well as an official residence 

address. Although insurers are obliged to insure undocumented migrants, as reaffirmed by 

the directive of the Federal Social Insurance Office of 19 December 2002, cantonal 

authorities regularly have to remind insurers about their obligation. 

 

Without insurance, undocumented migrants can only access services by bearing the full cost 

of care. They also have a right to ‘emergency aid’ under the terms of Article 12 of the Swiss 

Constitution which foresees that “anyone in distress who cannot take care of himself has the 
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 See V. BILGER, C. HOLLOMEY, C. WYSSMÜLLER, D. EFIONAYI-MÄDER, op. cit., p. 26 et s. 
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 See OSAR, op. cit., 15 déc. 2008, p. 5 et s. 
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 See Health Insurance and access to healthcare for undocumented migrants report – Federal Council Report in 
response to the Heim ‘postulat’ (09.3484), 22 May 2012 
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right to aid and assistance and to an existence compliant with human dignity”. This aid 

includes, at the minimum, “accommodation in simple housing (often collective), the supply of 

food products and hygiene items, emergency medical and dental care, as well as other vital 

services”82. Significant differences between cantons exist regarding the access procedures 

and services covered by this emergency aid system83 and some cantons are quite 

restrictive84. In any case, this aid must be specifically requested by the potential beneficiaries 

and does not always include the affiliation to a health insurance fund85. 

 

In practice, undocumented migrants cannot respect the obligation to take out health 

insurance because of lack of financial means, lack of knowledge of the system, and fear of 

being denounced. Insurers are held to secrecy with regard to third parties86 but in the event 

of the non-payment of premiums, the insurer initiates a debt-collecting procedure (Article 64a 

of the LAMal, see above), which represents an additional risk of being discovered (see 

Article 84a al. 4 of the LAMal). 

 

In most of the cantons, controlling the affiliation to health insurance (and if applicable, the 

automatic affiliation under the terms of Article 6 of the LAMal) is carried out by controlling the 

inhabitants of the canton (or the commune if the control is carried out at that level). 

Undocumented migrants are not generally inscribed on the population registers and thus slip 

through the cracks. Consequently, most undocumented migrants do not have an effective 

access to healthcare.  They use the ‘emergency aid’ regime or take out health insurance 

once they are seriously ill and are facing high medical expenses. Some specific healthcare 

structures (e.g. in a public hospital, an NGO centre but also advisory centres (co)funded by 

public authorities) have been set up in some cantons as an answer to the medical needs of 

undocumented migrants87. 
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5. Protection of seriously ill foreigners 

5.1 Humanitarian residency permit88 

Can be obtained in situations considered of “an extreme seriousness” or hardship. Persons 

who reside in Switzerland without a residence permit can request the application of Article 30 

al. 1, b) of the Federal Act on Foreign Nationals (LETr) of 16 December 2005 (LETr/RS 

142.20), whilst those submitted to the law on asylum fall under the scope either of Article 84 

al. 5 LETr (for F permits), or of Article 14 al. 2, c) LASi (Compulsory Unemployment 

Insurance Act). The definition of extreme seriousness depends on the examination of several 

criteria (see Article 31 of the Order relative to the admission, residency, and exercise of a 

lucrative activity (OASA) of 24 October 2007 (OASA/RS 142.201).  

 

A serious health condition for which no treatment in the country of origin exists is not 

sufficient in itself as a criterion, as the person’s level of integration into Swiss society, respect 

for the law, family situation (notably the presence of children), financial situation and duration 

of stay in Switzerland (preferably more than five years) are systematically examined by the 

Federal Administrative Court (TAF)89. In practice, obtaining this permit remains exceptional90. 

There is no possibility to appeal the Court’s decision. 

 

5.2 Provisional admission: unenforceable or unlawful deportation of an ill person91  

Provisional admission (F permit) is granted to persons for whom the execution of a 

deportation is not possible, legal or reasonably enforceable (Article 83 al. 1 LETr). Article 83 

al. 4 of the LETr foresees that “the execution of the decision cannot be reasonably requested 

if the deportation or expulsion of the foreigner to his or her country of origin or provenance 

concretely puts that person in danger, for example in the event of war, civil war, generalised 

violence or medical necessity”. The TAF jurisprudence92 establishes that a deportation is 

unenforceable if the person “can [no longer] receive adequate care guaranteeing the 

minimum conditions of existence”. 
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 See ODAE and Groupe Sida Genève, Deportation and healthcare access - Legal stakes and consequences, on 
a human level of the Swiss practice in terms of deporting foreigners with precarious health, Sept. 2012, p. 4 
89

 See the thematic notes by ODAE Régularisation impossible pour les travailleurs « sans papiers » and Les 
critères d’octroi du permis humanitaire sont-ils appliqués de façon cohérente ? 
90

 The number of humanitarian B permits issued every year under the terms of art. 30 al. 1 of the LETr and 14 al. 
2 of the LAsi was 364 in 2011. See. ODM, Statistiques des étrangers - Cas de rigueur 
91

 This section is based on l’ODAE et Groupe Sida Genève, Renvoi et accès aux soins -  Enjeux juridiques et 
conséquences sur le plan humain de la pratique suisse en matière de renvois d’étrangers à la santé précaire, 
sept. 2012 
92

 See arrêt TAF 2009/2 du 7 août 2008 [TAF judgment 2009/2 of 7 August 2008] and the other judgements 
quoted in the rapport de l’ODAE et Groupe sida Genève, op. cit., p. 5 

http://www.admin.ch/ch/f/rs/142_20/a30.html
http://www.admin.ch/ch/f/rs/142_20/a30.html
http://www.admin.ch/ch/f/rs/142_20/a30.html
http://www.admin.ch/ch/f/rs/142_20/a84.html
http://www.admin.ch/ch/f/rs/142_20/a84.html
http://www.admin.ch/ch/f/rs/142_31/a14.html
http://www.admin.ch/ch/f/rs/142_201/a31.html
http://www.admin.ch/ch/f/rs/142_201/a31.html
http://www.admin.ch/ch/f/rs/142_20/a83.html
http://www.admin.ch/ch/f/rs/142_20/a83.html
http://www.admin.ch/ch/f/rs/142_20/a83.html
http://www.odae-romand.ch/IMG/pdf/ODAE-GSG_rapport_renvois_2012_final.pdf
http://www.odae-romand.ch/IMG/pdf/ODAE-GSG_rapport_renvois_2012_final.pdf
http://www.odae-romand.ch/IMG/pdf/NT002_sans-papiers.pdf
http://www.odae-romand.ch/IMG/pdf/NT005_SIT_sans-papiers.pdf
http://www.odae-romand.ch/IMG/pdf/NT005_SIT_sans-papiers.pdf
http://www.bfm.admin.ch/content/bfm/fr/home/dokumentation/zahlen_und_fakten/auslaenderstatistik/haertefaelle.html
http://www.odae-romand.ch/IMG/pdf/ODAE-GSG_rapport_renvois_2012_final.pdf
http://www.odae-romand.ch/IMG/pdf/ODAE-GSG_rapport_renvois_2012_final.pdf
http://www.odae-romand.ch/IMG/pdf/ODAE-GSG_rapport_renvois_2012_final.pdf
http://www.bvger.ch/publiws/pub/cache.jsf?displayName=D-6538/2006&decisionDate=2008-08-07
http://www.odae-romand.ch/IMG/pdf/ODAE-GSG_rapport_renvois_2012_final.pdf
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In a recent report by the Observatoire romand du Droit d’Asile et des Etrangers (ODAE) and 

Groupe Sida Genève, the investigation and motivation of refusals is judged insufficient. 

Often, only the general availability of care in the country of origin is examined instead of the 

effective access to healthcare. Medical opinions and psychological problems are often not 

taken into account and the required threshold of ‘seriousness’ is too high93. 

 

The possibility of obtaining a provisional admission for health reasons has been drastically 

reduced in 2012. New Article 26a of the LAsi specifies that asylum seeker whose application 

has been refused and who are about to be deported, can only invoke medical grounds that 

were already known since the beginning of the asylum procedure. More recent medical facts 

are rarely taken into account. Due to paragraph 5 of Article 83 LETr, medical grounds cannot 

be invoked if a seriously ill foreigner is to be deported to a so-called safe country… 

 

6. TOP 

According to Article 119 of the Criminal Code, TOP is possible up to twelve weeks following 

the beginning of a women’s last period. Beyond this period, termination is only possible in 

case a doctor considers that there is physical danger for the pregnant woman. Terminations 

of pregnancy are included in the basic health insurance services and are therefore entirely 

reimbursed for insured persons (Article 30 LAMal). In July 2012, some anti-abortion activists 

questioned the reimbursement of ToPs by proposing a referendum to exclude them from the 

list of insured services, but this initiative was rejected by the Swiss Federal Council94. 

 

7. Legal framework relative to hepatitis & HIV95 

Costs linked to HIV and hepatitis screening and treatment are covered by the basic 

compulsory health insurance96. For undocumented migrants and for those who have not 

taken out compulsory health insurance, HIV/hepatitis screening and treatment costs are not 

reimbursed unless the care is considered to be ‘urgent’… Some organisations and hospitals 

organise solidarity funds in order to cover the costs of people without health insurance (e.g. 

Groupe Sida Genève of the Migrant Health Program and the Geneva University Hospitals97). 

                                                 

 

 
93

 See Rapport de l’ODAE et Groupe sida Genève, op. cit., p. 14 et s.  
94

 http://www.tdg.ch/suisse/Le-Conseil-federal-rejette-l-initiative-antiavortement/story/14030278 
95

 http://www.bag.admin.ch/hiv_aids/05464/05484/05487/index.html?lang=fr&download=NHzLpZeg7 
96

 http://www.aids.ch/f/hivpositiv/recht/behandlungskosten.php ; http://checkpoint-ge.ch/ist/differentes-
ist/hepatites/ 
97

 For more details see OFSP, op. cit., p. 33 et s. 

http://www.admin.ch/ch/f/ff/2012/8943.pdf
http://www.admin.ch/ch/f/ff/2012/8943.pdf
http://www.admin.ch/ch/f/rs/311_0/a119.html
http://www.admin.ch/ch/f/rs/832_10/a30.html
http://www.odae-romand.ch/IMG/pdf/ODAE-GSG_rapport_renvois_2012_final.pdf
http://www.tdg.ch/suisse/Le-Conseil-federal-rejette-l-initiative-antiavortement/story/14030278
http://www.bag.admin.ch/hiv_aids/05464/05484/05487/index.html?lang=fr&download=NHzLpZeg7
http://www.aids.ch/f/hivpositiv/recht/behandlungskosten.php
http://checkpoint-ge.ch/ist/differentes-ist/hepatites/
http://checkpoint-ge.ch/ist/differentes-ist/hepatites/
http://www.bag.admin.ch/hiv_aids/05464/05484/05487/index.html?lang=fr&download=NHzLpZeg7
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United Kingdom 
 
1. NHS structure and general principles 

The NHS website tells us that “the National Health Service was born out of a long-held ideal 

that good healthcare should be available to all, regardless of wealth. That principle remains 

at its core. With the exception of charges for some prescriptions and optical and dental 

services, the NHS remains free at the point of use for anyone who is resident in the UK (…) It 

covers everything from antenatal screening and routine treatments for coughs and colds to 

open heart surgery, accident and emergency treatment and end-of-life care.” The principle 

that NHS services are free at the point of use, unless charges are explicitly allowed, applies 

throughout the UK but decisions about specific charges may differ in the different countries of 

the UK98. This document mainly focuses on legislation in England. 

 

Although funded centrally from national taxation, NHS services in England, Northern Ireland, 

Scotland and Wales are managed separately. While some differences have emerged 

between these systems in recent years, they remain similar in most respects and continue to 

be talked about as belonging to a single, unified system. The NHS is run by the Department 

of Health (DH) with the Secretary of State for Health at its head. Although this is about to 

change in April 2013 with the NHS reform (see below), the DH controls England’s 10 

Strategic Health Authorities (SHAs), which oversee all NHS activities in England on behalf of 

the secretary of state. In turn, each SHA supervises all the NHS trusts in its area. The 

devolved administrations of Scotland, Wales and Northern Ireland run their local NHS 

services separately99. 

 

The NHS is divided into two sections: primary and secondary care. Primary care is the first 

point of contact when people have a health problem. It is delivered by a wide range of self-

employed contractors, including GPs (General Practitioners), dentists, pharmacists and 

optometrists or opticians (e.g. a simple eye test is part of primary care). NHS walk-in centres 

and the NHS 111 / Direct telephone services100 are also part of primary care. All of these 

services are managed by local primary care trusts (PCT). There are currently 151 PCTs in 

England – they are in charge of primary care and also have a major role in commissioning 

                                                 

 

 
98

 See the note by the House of Commons Library, NHS charges for overseas visitors, 26/10/2012 
99 http://www.nhs.uk/NHSEngland/thenhs/about/Pages/overview.aspx 
100

 111 is a telephone service with trained advisers helping decide how to act in cases of non-life-threatening 
situations where patients need advice. See the NHS site on 111 for more information. 

http://www.nhs.uk/NHSEngland/thenhs/about/Pages/overview.aspx
http://www.dh.gov.uk/en/index.htm
http://www.dh.gov.uk/en/index.htm
http://www.parliament.uk/Templates/BriefingPapers/Pages/BPPdfDownload.aspx?bp-id=SN03051
http://www.nhs.uk/NHSEngland/thenhs/about/Pages/overview.aspx
http://www.nhs.uk/NHSEngland/AboutNHSservices/Emergencyandurgentcareservices/Pages/NHS-111.aspx
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secondary care and providing community care services. They are central to the NHS and 

control 80% of its total budget101. PCTs will cease to exist after April 2013 and will be 

replaced by Clinical Commissioning Groups or CCGs.  

 

Secondary care can be emergency care or planned specialist medical care or surgery, 

usually following referral from a primary or community health professional such as a GP. 

Secondary care is managed by different trusts: care trusts, foundation trusts, mental health 

trusts, etc. 

 

 

As free secondary care is inaccessible for undocumented migrants (see below), it 

matters greatly whether a particular health problem is dealt with at primary or 

secondary care level. 

  

Diabetes: since 1993 GPs have been encouraged to develop services for diabetes, with a 

specific payment for doctors offering structured diabetes care. As a result the proportion of 

people with diabetes reviewed annually in primary care has increased since then102. Diabetes 

is attended both by primary and secondary care services103. 

 

Cardiovascular problems: the role of primary caregivers concerning cardiovascular disease 

consists in prevention (both primary and secondary, e.g. concerning lifestyle interventions, 

hypertension, blood glucose and cholesterol), follow-up of existing treatment and referral to 

secondary care when necessary104. In other words, cardiovascular diseases are also both 

attended to in primary and secondary care. 

 

 

                                                 

 

 
101 http://www.nhs.uk/NHSEngland/thenhs/about/Pages/nhsstructure.aspx 
102 See Khunti, K. “Who looks after people with diabetes: primary or secondary care?” in J R Soc Med 2000 
93:183-186 
103 http://www.see.nhs.uk/content/file/GP%20Zone/DiabetesPtPathway-Primary&SecondaryCare.pdf 
104 See Protocol for the Prevention of Cardiovascular Disease in Primary Care, NHS 2009 

http://www.nhs.uk/NHSEngland/thenhs/about/Pages/nhsstructure.aspx
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1297974/pdf/10844883.pdf
http://www.see.nhs.uk/content/file/GP%20Zone/DiabetesPtPathway-Primary&SecondaryCare.pdf
http://www.brightonandhovepct.nhs.uk/healthprofessionals/clinical-areas/chd/documents/ProtocolforPreventionofCardiovascularDisease.pdf
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2. NHS treatment for ‘ordinarily resident’ patients 

Access to NHS (hospital) care is free for: “Anyone who is deemed to be ordinarily resident in 

the UK”. The interpretation of this common law concept is key in understanding the right of 

undocumented migrants to access hospital healthcare in the UK. The criteria of ordinarily 

residency even implies that not all British nationals who pay UK taxes and National 

Insurance contributions in the past or at present are automatically given access to free NHS 

(hospital) care. Anyone who is not ordinarily resident is subject to the NHS Charges to 

Overseas Visitors Regulations 2011 (n° 1556) – see below. 

 

The NHS has produced a booklet that provides clear guidance about all NHS charging and 

exemption arrangements (in England only) for ordinarily residents. Dentistry is one of the few 

NHS services that have to be paid for, ranging from €20 for a regular check-up to €56 for 

fillings or a removal of teeth and about €243 for crowns, dentures or bridges. The NHS 

reports that different dental surgeries have different requirements. Some may ask for the 

whole payment for the treatment up front105. However, treatment for children under 16 years 

and students in full-time education under 19 years old is free. People on a low income can 

also receive help (see below). 

 

As at 1 April 2012, patients pay €9 per prescription106, but patients who need more than 13 

prescriptions per year or four prescriptions in three months can obtain reductions through a 

prescription prepayment system. In Wales107, Scotland108 and Northern Ireland109, 

prescription charges have been abolished. 

 

Medicines administered at a hospital, a walk-in centre or a GP practice, prescribed 

contraceptives, medicines supplied at a hospital or PCT clinic for the treatment of sexually 

transmitted infections or tuberculosis are free. Furthermore, all prescriptions are free for 

patients over 60, under 16 years of age, under 18 for full-time students, pregnant women and 

mothers who have had their child in the last year, chronically ill (e.g. cancer, diabetes etc.) 

and disabled patients as well as for people who receive some form of income support110. 
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 See http://www.nhs.uk/NHSEngland/AboutNHSservices/dentists/Pages/nhs-dental-charges.aspx 
106

 See National Health Service (Charges for Drugs and Appliances) Amendment Regulations 2012 
107 http://www.wales.nhs.uk/nhswalesaboutus/budgetcharges  
108 http://www.psd.scot.nhs.uk/prescriptioncharges.html  
109 http://www.nhs.uk/ipgmedia/national/Asthma%20UK/Assets/Prescriptionchargesandasthma.pdf  
110

 See http://www.nhs.uk/NHSEngland/Healthcosts/Pages/Prescriptioncosts.aspx 

http://webarchive.nationalarchives.gov.uk/+/www.dh.gov.uk/en/Healthcare/Entitlementsandcharges/OverseasVisitors/Browsable/DH_074374
http://webarchive.nationalarchives.gov.uk/+/www.dh.gov.uk/en/Healthcare/Entitlementsandcharges/OverseasVisitors/Browsable/DH_074374
http://www.legislation.gov.uk/uksi/2011/1556/contents/made
http://www.legislation.gov.uk/uksi/2011/1556/contents/made
http://www.nhsbsa.nhs.uk/HealthCosts/Documents/HealthCosts/HC11_Oct12.pdf
http://www.nhs.uk/NHSEngland/Healthcosts/Pages/PPC.aspx
http://www.nhs.uk/NHSEngland/AboutNHSservices/dentists/Pages/nhs-dental-charges.aspx
http://www.legislation.gov.uk/uksi/2012/470/made?view=plain
http://www.wales.nhs.uk/nhswalesaboutus/budgetcharges
http://www.psd.scot.nhs.uk/prescriptioncharges.html
http://www.nhs.uk/ipgmedia/national/Asthma%20UK/Assets/Prescriptionchargesandasthma.pdf
http://www.nhs.uk/NHSEngland/Healthcosts/Pages/Prescriptioncosts.aspx
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Patients on a low income can claim for help with health costs (by filling out an HC1 form). 

Help with health costs depends on the patient’s financial resources and not on immigration 

status. The NHS decides whether a patient receives full help with health costs (a HC2 

certificate) or partial help (a HC3 certificate). The certificate is usually valid for one year from 

the date of issue and must be produced each time when collecting a prescription or receiving 

treatment, e.g. dental care, glasses, etc.  

 

As the NHS is a residence-based healthcare system, homeless people may encounter 

difficulties accessing primary care. In a Department of Health report “Healthcare for Single 

Homeless People” dated March 2010 the fact that GPs may require proof of address for 

registration is identified as one of the main barriers to access healthcare. On the other hand, 

the report highlights the existence of an array of specific medical services for the homeless, 

ranging from outreach services to fully integrated primary and secondary care models. 

Nevertheless, the report holds a plea for the creation of more of these special services. It is 

uncertain whether specialised services will continue to be available to homeless people after 

the NHS reform. 

 

3. Asylum seekers 

Regulation 11 (a) of the NHS Charges to Overseas Visitors Regulations 2011 states that 

anyone granted temporary protection, asylum or humanitarian protection under the 

immigration rules made under section 3(2) of the Immigration Act 1971 is exempt from 

charges. Regulation 11(b) states that anyone who has made a formal application with the 

Home Office to be granted temporary protection, asylum or humanitarian protection is also 

fully exempt from charges whilst their application is being processed. This exemption will 

apply to the family of the asylum seeker if they are living in the UK with that person on a 

permanent basis. In practice, asylum seekers can register with a GP; the National Asylum 

Support Service, a section of the UK Border Agency, usually applies for a HC2 certificate 

valid for 6 months for asylum seekers. 

 

Failed asylum seekers in England become liable for charges for their NHS hospital 

treatment111, except for any hospital treatment already underway at the time the asylum 

seeker’s claim (including any appeals) is rejected. There is also an exception for those who 

receive ‘section 4 support’. Under section 4 of the Immigration and Asylum Act 1999, failed 
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 The DH has issued a Table of Entitlement to NHS Treatment for (failed) asylum seekers. 

http://www.dh.gov.uk/prod_consum_dh/groups/dh_digitalassets/@dh/@en/@ps/documents/digitalasset/dh_114369.pdf
http://www.dh.gov.uk/prod_consum_dh/groups/dh_digitalassets/@dh/@en/@ps/documents/digitalasset/dh_114369.pdf
http://www.dh.gov.uk/prod_consum_dh/groups/dh_digitalassets/@dh/@en/@ps/documents/digitalasset/dh_114369.pdf
http://www.legislation.gov.uk/uksi/2011/1556/regulation/11/made
http://www.official-documents.gov.uk/document/hc8283/hc01/0169/0169.pdf
http://www.ukba.homeoffice.gov.uk/asylum/support/
http://www.ukba.homeoffice.gov.uk/asylum/support/apply/section4/
http://www.legislation.gov.uk/ukpga/1999/33/pdfs/ukpga_19990033_en.pdf
http://www.dh.gov.uk/prod_consum_dh/groups/dh_digitalassets/@dh/@en/documents/digitalasset/dh_079284.pdf
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asylum seekers who take reasonable efforts to leave the UK but for whom there are genuine 

recognised barriers to their return home and who would otherwise be homeless or could not 

afford food, are provided with accommodation and a payment card with which to buy food 

and essential items. Destitute failed asylum seekers with children under 18 continue to 

receive support (‘section 95’) and also receive free hospital treatment112. The British Medical 

Association recently (Nov. 2012) published a guidance document that explains these 

principles, Access to healthcare for asylum seekers and refused asylum seekers – guidance 

for doctors. 

 

Failed asylum seekers in Wales and Scotland can still access hospital treatment. In Wales, 

the amendments to the regulations introduced in 2009 imply that any person who has 

claimed asylum (regardless of the outcome) falls within the overseas exemption category. In 

Scotland a Guidance issued by the Scottish Government in 2010 sets out the entitlements in 

place for all overseas visitors including failed asylum seekers. The guidance states that (see 

p. 9), “Anyone who has made a formal application for asylum, whether pending or 

unsuccessful, is entitled to treatment on the same basis as a UK national who is ordinarily 

resident in Scotland while they remain in the country”. In Northern Ireland, failed asylum 

seekers have no access to secondary care but, unlike in England, this has not yet been 

tested before the courts113. 

 

 

  

                                                 

 

 
112

 Also see the government’s 2011 Impact Assessment of Exemptions for Failed Asylum Seekers. 
113 BMA, Access to health care for asylum seekers and refused asylum seekers, April 2012. 

http://bma.org.uk/-/media/Files/PDFs/Practical%20advice%20at%20work/Ethics/asylumseekeraccessguidancenovember2012.pdf
http://bma.org.uk/-/media/Files/PDFs/Practical%20advice%20at%20work/Ethics/asylumseekeraccessguidancenovember2012.pdf
http://www.legislation.gov.uk/wsi/2009/1512/pdfs/wsi_20091512_mi.pdf
http://www.sehd.scot.nhs.uk/mels/CEL2010_09.pdf
http://www.legislation.gov.uk/ukia/2011/113
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CDQQFjAA&url=http://bma.org.uk/-/media/Files/PDFs/Practical%20advice%20at%20work/Ethics/asylumseekeraccessguidanceapril2012.pdf&ei=wxj9UKKnBaLZ0QW71IHgDA&usg=AFQjCNH94orjnjjtKYFJZ3BWI39vssl6Eg&sig2=42H0pvGahjaWtyYx5eb8tw&bvm=bv.41248874,d.d2k
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4. Undocumented migrants 

Undocumented migrants are never mentioned as such in official NHS documents – they are 

part of a larger group of ‘overseas visitors’ or ‘people from abroad’ along with tourists, EU 

citizens, migrants with a work permit, etc. A crucial concept in determining the right to free 

hospital care in England is whether or not one is ‘ordinarily resident’ in the UK, described in 

the NHS Charges to Overseas Visitors Regulations 2011 (n° 1556)114, further clarified by the 

Guidance on implementing the overseas visitors hospital charging regulations, issued by the 

NHS and the Department of Health (updated in October 2012). 

 

4.1 Access to primary healthcare (GPs) 

Concerning the situation before the NHS reform (prior to 01/04/2013), undocumented 

migrants have the right to fully access primary care and can consequently register with a 

GP115. Article 3 (7) of the NHS (Functions of Strategic Health Authorities and Primary Care 

Trusts and Administration Arrangements) (England) Regulations 2002 states that SHAs and 

PCTs need to “provide or secure the provision of services to patients (…) usually resident in 

its area, or resident outside the United Kingdom who are present in its area” thereby 

formally unlinking residency status from eligibility for primary care. Disregarding this article 

might represent a breach of the Equalities Act 2010 provisions on indirect discrimination. 

 

Regulation 2 of the NHS (General Medical Services Contracts) Regulations 2004 which 

governs the delivery of NHS primary medical services, states that when referring to a 

“patient” in the text, this also implies temporary residents. Paragraphs 16 of Schedule 6 goes 

on in specifying that “contractors may (…) accept a person as a temporary resident provided 

it is satisfied that the person is a temporarily resident away from his normal place of 

residence and is not being provided with essential services (or their equivalent) under any 

other arrangement in the locality where he is temporarily residing; or is moving from place to 

place and not for the time being resident in any place. Furthermore, paragraph 17 (1) allows 

refusals of application for inclusion in the patient list on reasonable grounds (the list is 

closed, the patient does not live in the GP’s catchment area) but states that refusals must not 

be discriminatory and prohibits refusal related to the applicant’s ethnical origin, gender, social 

class, age, religion, sexual orientation, appearance, disability or medical condition. Similar 

                                                 

 

 
114

 And on section 175 of the National Health Service Act 2006, charges in respect of non-residents 
 

http://www.legislation.gov.uk/uksi/2011/1556/contents/made
http://publications.dh.gov.uk/2012/10/01/overseas-visitors/
http://www.legislation.gov.uk/uksi/2002/2375/regulation/3/made
http://www.legislation.gov.uk/uksi/2002/2375/contents/made
http://www.legislation.gov.uk/uksi/2002/2375/contents/made
http://www.legislation.gov.uk/ukpga/2010/15/contents
http://www.legislation.gov.uk/uksi/2004/291/regulation/2/made
http://www.legislation.gov.uk/uksi/2004/291/contents/made
http://www.legislation.gov.uk/uksi/2004/291/schedule/6/made
http://www.legislation.gov.uk/ukpga/2006/41/section/175
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provisions are found in Schedule 5, Paragraph 15 and 16 of the NHS (Personal Medical 

Services Agreements) Regulations 2004. 

 

The Minister of State for Health Services declared that there is no formal requirement to 

provide documentation when registering with a GP. GPs do not have any financial reasons 

not to register undocumented migrants – their global sum payments in respect of overseas 

patients do not differ from that of other patients116. Finally, there is no minimum period that a 

person needs to have been in the UK before a GP can register them117. 

 

Nonetheless, Doctors of the World UK and partners observed that over two thirds of PCTs in 

London have issued guidance to GPs that is incompatible with their legal obligations: many 

PCTs advise GPs they should only register people living legally in the UK for more than six 

months118, despite the fact that the ‘ordinarily resident’ test only applies to secondary care. 

 

The NHS allows people from abroad – if they are accepted for NHS treatment – to claim help 

with health costs in the same way as other patients. In the same way as UK citizens, 

undocumented migrants can be exempt from prescription charges, dental care charges, etc. 

with a HC2 certificate119. Children also have free access to dental care. Adults over 60 have 

automatic free prescriptions and eye tests but not necessarily dental care – they can obtain 

free dental treatment with a HC2 certificate. However, obtaining an exemption certificate 

does not automatically ensure that an undocumented patient can access NHS treatment – it 

only helps with the cost of prescriptions after NHS treatment is actually given. 

Undocumented migrants do have to pay for NHS hospital and secondary care charges (see 

below). 

 

  

                                                 

 

 
116

 See the note by the House of Commons Library, NHS charges for overseas visitors, 26/10/2012 
117

 See DH Guidance paragraph 5.11 
118

 See Access to Primary Health Care for migrants is a right worth defending, Jan. 2011. 
119

 See Help with health costs, p. 16 

http://www.legislation.gov.uk/uksi/2004/627/schedule/5/made
http://www.legislation.gov.uk/uksi/2004/627/contents/made
http://www.legislation.gov.uk/uksi/2004/627/contents/made
http://www.parliament.uk/Templates/BriefingPapers/Pages/BPPdfDownload.aspx?bp-id=SN03051
http://publications.dh.gov.uk/2012/10/01/overseas-visitors/
http://www.migrantsrights.org.uk/files/Access-to-Health-Care.pdf
http://www.nhsbsa.nhs.uk/HealthCosts/Documents/HealthCosts/HC11_Oct12.pdf
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4.2 Access to hospital treatment – the ‘ordinarily residence’ test 

As already mentioned, the main legal source on the rights of undocumented migrants to 

hospital care in England is the NHS Charges to Overseas Visitors Regulations 2011 (n° 

1556)120 which came into force on 1 August 2011 and amend and consolidate earlier 

Regulations, SI 1989/306).  SI 2011/1556 is further clarified by the Guidance on 

implementing the overseas visitors’ hospital charging regulations, issued by the NHS and the 

DH (updated in October 2012). 

 

Whether or not a person is an ordinarily resident in the UK is the first and most fundamental 

question when determining whether (s)he will be charged or not for  the care. If a patient is 

classified as an ordinarily resident, (s)he can’t be charged for NHS hospital treatment. What 

the term ‘ordinarily resident’ actually means is not defined in the Health Service Act or in the 

regulations. Rather, it is a common law concept interpreted by the House of Lords in 1982121 

as “someone who is living lawfully in the United Kingdom voluntarily and for settled purposes 

as part of the regular order of their life for the time being, with an identifiable purpose for their 

residence here which has a sufficient degree of continuity to be properly described as 

settled.” It seems that undocumented migrants – overseas visitors without lawful residence 

according to the Immigration Act 1971 – can never pass the ordinarily residence test122. 

 

In 2009, the Court of Appeal confirmed this principle for failed asylum seekers who remain in 

the UK. In the case of R (YA) v Secretary of State for Health [2009] EWCA Civ 225, a 35-

year old Palestinian who had been denied asylum (and all subsequent appeals) and who 

subsequently suffered from a liver disease was refused treatment because he was unable to 

pay. The High Court initially ruled that a failed asylum seeker could be ordinarily resident. But 

the Department of Health appealed the ruling and the Court of Appeal agreed: failed asylum 

seekers cannot be considered ordinarily resident, nor can they be considered exempt from 

charges by virtue of spending one year in the UK (see below). Although the Court of Appeal 

found that trusts “have the discretion to withhold treatment pending payment [this only goes 

for treatment not considered immediately necessary] and also the discretion to provide 

                                                 

 

 
120

 And on section 175 of the National Health Service Act 2006, charges in respect of non-residents 
121

 Department of Health guidance says that when assessing the residence status of a person seeking free NHS 
services, decision-makers need to take account of Shah v London Borough of Barnet 1983 All ER 226. Although 
the case being considered was concerned with the meaning of ordinary residence in the context of the Education 
Acts (whether or not foreign students could obtain student support), the decision is generally recognised as 
having a wider application. 
122

 See Guidance on implementing the overseas visitors hospital charging regulations paragraph 3.13 “A person 
here unlawfully will never be able to acquire ordinary residence.” See Regina -v- Barnett London Borough 
Council, Ex parte Nilish Shah (HL 1983) “If a man’s presence in a particular place or country is unlawful, e.g. in 
breach of the immigration laws, he cannot rely on his unlawful residence as constituting ordinary residence.” 

http://www.legislation.gov.uk/uksi/2011/1556/contents/made
http://www.legislation.gov.uk/uksi/2011/1556/contents/made
http://publications.dh.gov.uk/2012/10/01/overseas-visitors/
http://publications.dh.gov.uk/2012/10/01/overseas-visitors/
http://www.bailii.org/ew/cases/EWCA/Civ/2009/225.html
http://www.legislation.gov.uk/ukpga/2006/41/section/175
http://www.ukcisa.org.uk/student/info_sheets/ordinary_residence.php
http://publications.dh.gov.uk/2012/10/01/overseas-visitors/
http://swarb.co.uk/regina-v-barnett-london-borough-council-ex-parte-nilish-shah-hl-1983/
http://swarb.co.uk/regina-v-barnett-london-borough-council-ex-parte-nilish-shah-hl-1983/
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treatment where there is no prospect of paying for it”, it also specifies that trusts need to take 

account of DH guidance when applying this discretion… 

 

4.3 Exemptions from charging regulations (including HIV treatment) 

Whether or not someone is an ‘ordinarily resident’, regulation 6 of the NHS Charges to 

Overseas Visitors Regulations 2011 (n° 1556) states that some NHS services are free to 

everyone regardless of the status of the patient: 

 

- accident and emergency services, whether provided at a hospital accident and 

emergency department, a minor injuries unit, a walk-in centre or elsewhere; but not 

including any services provided after the overseas visitor has been accepted as an in-

patient or at an outpatient appointment, in other words no emergency treatment given 

elsewhere in the hospital 

 

- compulsory psychiatric treatment under the Mental Health Act 1983 Part II 

 

- family planning services – although these are not specified in reg. 6, family planning 

clinics typically offer advice about sexual and reproductive health, as well as 

contraception (combined oral contraceptive pills, progestogen-only pills, progestogen 

injections, emergency contraception and intrauterine devices), limited supplies of free 

condoms, cervical screening, pregnancy tests123 as well as testing and treatment for 

sexually transmitted diseases 

 

- Treatment for communicable diseases such as influenza, measles, mumps, 

tuberculosis and viral hepatitis. See footnote124 for the complete schedule. In 2004, HIV 

had been removed from the list. It took eight years, until 1st October 2012, for health 

providers and NGOs to obtain the fact that HIV was re-written in the list (following 

epidemiological studies proving that it made no sense from a public health perspective 

not to offer free access to treatment…) 

                                                 

 

 
123

 See “What services do family planning clinics provide?” 
124

 Schedule 1 of Regulation 6 (b) specifies those diseases for which no charge is to be made: acute encephalitis, 
acute poliomyelitis, anthrax, botulism, bruscellosis, cholera, diphtheria, enteric fever (typhoid and paratyphoid 
fever), food poisoning, haemolytic uraemic syndrome, infectious bloody diarrhoea, invasive group A streptococcal 
disease and scarlet fever, invasive meningococcal disease (meningococcal meningitis, meningococcal 
septicaemia and other forms of invasive disease), legionnaires’ disease, leprosy, leptospirosis, malaria, measles, 
mumps, influenza that might become pandemic, plague, rabies, rubella, Severe Acute Respiratory Syndrome 
(SARS), smallpox, tetanus, tuberculosis, typhus, viral haemorrhagic fever, viral hepatitis, whooping cough, yellow 
fever and… thanks to the 2012 amendment, also HIV/AIDS. 

http://www.legislation.gov.uk/uksi/2011/1556/regulation/6/made
http://www.legislation.gov.uk/uksi/2011/1556/contents/made
http://www.legislation.gov.uk/uksi/2011/1556/contents/made
http://www.legislation.gov.uk/ukpga/1983/20/part/II
http://www.nhs.uk/chq/Pages/839.aspx?CategoryID=54
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So, from 1 October 2012 an amendment to regulation 6 of the Charges to Overseas Visitors 

Regulations adds HIV/AIDS treatment to the category of treatments that are not chargeable 

to any overseas visitor in England. In the HIV treatment for overseas visitors guidance for the 

NHS issued by the DH in September 2012, HIV positive migrants are to be treated according 

to the same clinical pathways as ordinarily residents. Antiretroviral therapy is “available only 

for the duration of a person’s stay in the UK” and the text goes on to specify that “provision of 

HIV treatment does not affect decisions on immigration including any requirement to leave 

the country (…) Whilst it is unlikely that people with HIV, or at risk of HIV, will visit the UK 

solely for the purpose of receiving free HIV treatment, this guidance makes clear the 

arrangements that will enable monitoring to ensure this is not the case. All trusts continue to 

be responsible for establishing whether patients are overseas visitors. There are no 

provisions under the Immigration Rules for a person to travel to the UK in order to access the 

NHS.” 

 

Article 5.2 of the guidance document: “HIV often presents with other healthcare needs. 

Unless these too are exempt under the Regulations, they are chargeable. It is therefore 

possible that an overseas visitor will receive free HIV treatment but will be charged for other 

healthcare.” 

 

According to the exempt categories described in Part III of the Regulations, an overseas 

visitor who makes an application for indefinite leave to remain (other than asylum), will 

remain liable for charges, unless and until that application is granted. However, if whilst 

awaiting a decision on an application that person accumulates 12 months of lawful 

residence, the person will be exempt from charges. 

 

The DH clearly states that NHS bodies such as PCTs also have human rights obligations, 

meaning that “treatment which is considered by clinicians to be immediately necessary must 

never be withheld from chargeable overseas visitors pending payment, although charges will 

still apply. Treatment which is not immediately necessary, but is nevertheless classed as 

urgent by clinicians, since it cannot wait until the overseas visitor can return home, should 

also be provided, although deposits should be sought in the period ahead of treatment125”. 

 

 

                                                 

 

 
125

 See chapter 4 of Guidance on implementing the overseas visitors hospital charging regulations 

http://www.legislation.gov.uk/uksi/2012/1586/made
http://www.legislation.gov.uk/uksi/2012/1586/made
https://www.wp.dh.gov.uk/publications/files/2012/09/DH-Guidance-HIV-and-NHS-Charging-fORMATED.pdf
http://www.dh.gov.uk/health/2012/08/hiv-outpatient-factsheets/
http://www.legislation.gov.uk/uksi/2011/1556/part/3/made
http://publications.dh.gov.uk/2012/10/01/overseas-visitors/
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Other highlights (citations) from the DH guidance document: 

 

- Only clinicians can make an assessment as to whether a patient’s need for treatment is 

immediately necessary, urgent or non-urgent; 

- For urgent treatment, relevant NHS bodies are strongly advised to make every effort, 

given the individual’s circumstances, to secure payment in the time before treatment is 

scheduled. However, if that proves unsuccessful, the treatment should not be delayed or 

withheld for the purposes of securing payment. 

- For some cases relating to undocumented migrants, it will be particularly difficult to 

estimate the return date. Relevant NHS bodies may wish to estimate that such patients 

will remain in the UK initially for six months, and the clinician can then consider if 

treatment can or cannot wait for six months, bearing in mind the definitions of urgent and 

non-urgent treatment given above. However, there may be circumstances when the 

patient is likely to remain in the UK even longer than six months, in which case a longer 

estimate of return can be used. 

 

- Relevant NHS bodies are recommended to consider employing the services of a debt 

recovery agency that specialises in the recovery of overseas debt, “except in relation to 

persons whom it is clear to the relevant NHS body will be unable to pay”, e.g. destitute 

failed asylum seekers. However, hospital finance departments routinely utilise these debt 

collection agencies even though the patient is clearly destitute and unable to pay. 

 

- Hospitals have the option of writing off debt when all means of collection have been 

exhausted. Paragraphs 4.41 and 6.25 state that ‘When all reasonable steps have failed 

to recover the debt, or when, given the patient’s circumstances, it would not be cost 

effective to pursue it, or where the patient has subsequently died, the relevant NHS body 

can decide to write it off.’ The definition of ‘write-off’ does not mean that the debt 

disappears but, rather, is put on indefinite hold until the patients circumstances change. 

 

- NHS bodies (or debt collection agencies working on their behalf) must share non-medical 

information with the UK Border Agency (UKBA), via the Department of Health, on those 

with a debt of £1,000 or more once that debt has been outstanding for three months and 

no reasonable re-payment agreement has been entered into, with a view to better collect 

debts owed. The UKBA can then use that information to deny any future 

immigration application to enter or remain in the UK. Patients do not have to provide 

their consent to this information being shared but NHS bodies should ensure that patients 
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are aware of the potential immigration consequences of not paying a debt for which they 

are liable. 

 

4.4 Access to maternity care 

In England, NHS maternity care is only provided free of charge to women who are 

considered to be ‘ordinarily resident’ in the UK. In Scotland and Wales, free maternity care is 

also delivered to failed asylum seekers. For England, DH guidance paragraph 4.7 states that 

“due to the severe health risks associated with conditions such as eclampsia and 

preeclampsia, and in order to protect the lives of both mother and unborn baby, all maternity 

services, including routine antenatal treatment, must be treated as being immediately 

necessary. No woman must ever be denied, or have delayed, maternity services due to 

charging issues. Although she should be informed if charges apply to her treatment, in doing 

so, she should not be discouraged from receiving the remainder of her maternity treatment. 

[Hospital staff] should be especially careful to inform pregnant patients that further maternity 

care will not be withheld, regardless of their ability to pay.” Unfortunately, in practice pregnant 

women face such high pressure from debt collection agents that they frequently give up 

seeking antenatal care. 

 

The NHS Infectious Diseases in Pregnancy Screening Programme offers to all pregnant 

women free screening for four infections: hepatitis B, HIV, syphilis and susceptibility to 

rubella. Women with hepatitis B, HIV or syphilis are offered care and treatment to reduce the 

risk of passing the infection to their baby, and for their own health and wellbeing. Women 

who are not protected against rubella (called rubella susceptible) are offered vaccination to 

protect future pregnancies. 

 

For European citizens with a valid European Health Insurance Card, all maternity care 

including antenatal and postnatal care is covered, “providing the reason for the woman’s visit 

was not specifically to give birth or receive maternity treatment” (DH guidance paragraph 

7.14). In practice, the card is mostly not asked for until now. – EU citizens currently have free 

access to treatment. 

 

4.5 Vaccination 

Vaccination is available for all children and adult residents (including asylum seekers and 

undocumented migrants) through their GP and baby clinics. See the NHS vaccination 

schedule. The DH has also published a Green Book that offers a comprehensive overview of 

the UK public health policy on immunisation. Also, the Health Protection Agency (soon to 

http://publications.dh.gov.uk/2012/10/01/overseas-visitors/
http://infectiousdiseases.screening.nhs.uk/infectiousdiseases
http://infectiousdiseases.screening.nhs.uk/infectiousdiseases
http://publications.dh.gov.uk/2012/10/01/overseas-visitors/
http://www.nhs.uk/Planners/vaccinations/Pages/Vaccinationchecklist.aspx
http://www.nhs.uk/Planners/vaccinations/Pages/Vaccinationchecklist.aspx
http://immunisation.dh.gov.uk/gb-complete-current-edition/
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become Public Health England) has an online vaccination schedule for other countries to 

check and supplement the vaccinations the patients is likely to have received in their country 

of origin. Children who are not accepted in GP practices get no vaccination. 

 

According to the NHS, GP surgeries and sexual health or GUM (genito-urinary medicine) 

clinics usually provide the hepatitis B vaccination free of charge to people in high-risk 

groups126. There are free sexual health clinics127 which will test Hepatitis B/C and HIV. As 

already quoted above, undocumented migrants have access to hepatitis B treatment (as well 

as treatment for HIV or TB) under the exemptions of the charging regulations. 

 

5.  EU citizens 

EU citizens have the same access to primary care as UK citizens or undocumented migrants 

and can benefit from the same exemptions from secondary care charging regulations. DH 

guidance chapter 7 explains that only European citizens who have health insurance in their 

country of origin can access NHS hospital treatment. According to the regulations, if an EU 

citizen cannot prove that (s)he is insured (e.g. through a European Health Insurance Card or 

EHIC), (s)he will be charged and will need to seek reimbursement from their home member 

state on their return. 

  

In theory, a person with a valid EHIC is exempt from charges for “all medically necessary 

treatment”, i.e. treatment that it is medically necessary during their temporary stay in the UK, 

with a view to preventing them from being forced to return home for treatment before the end 

of their planned duration of stay. This means: 

- diagnosis of symptoms or signs occurring for the first time after the visitor’s arrival in the 

UK; 

- any other treatment which, in the opinion of a medical or dental practitioner employed by 

or under contract with a PCT is required promptly for a condition which: 

 arose after the visitor’s arrival; or 

 became acutely exacerbated after their arrival; or 

 would be likely to become acutely exacerbated without treatment; plus 

 the treatment of chronic, or pre-existing, conditions, including routine monitoring. 

 

                                                 

 

 
126

 See the NHS webpage on hep. B vaccination. 
127

 MdM UK has a partnership with a sexual health service which attends the monthly Saturday clinics. 

http://www.hpa.org.uk/MigrantHealthGuide/HealthTopics/InfectiousDiseases/Immunisation/
http://publications.dh.gov.uk/2012/10/01/overseas-visitors/
http://publications.dh.gov.uk/2012/10/01/overseas-visitors/
http://www.nhs.uk/Conditions/Hepatitis-B/Pages/Prevention.aspx
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EU citizens who are not ordinarily resident are supposedly charged for secondary treatment 

in the same way as other overseas visitors.. 

 

6. TOP 

A ToP can usually only be carried out during the first 24 weeks of pregnancy regardless of 

the method, as long as some criteria are met. The Abortion Act 1967 covers the UK mainland 

(England, Scotland and Wales) but not Northern Ireland. ToP must be carried out in a 

hospital or a specialist licensed clinic. Two doctors must agree that an abortion would cause 

less damage to a woman's physical or mental health than continuing with the pregnancy. 

 

There are also a number of rarer situations when the law states ToP may be carried out after 

24 weeks. These include: 

- if it is necessary to save the woman's life  

- to prevent grave permanent injury to the physical or mental health of the pregnant woman  

- if there is substantial risk that if the child were born, s/he would have physical or mental 

abnormalities as to be seriously disabled  

 

The law states that a doctor can decline to certify a woman for ToP if s/he has a moral 

objection. If this is the case, they must recommend another doctor who is willing to help. It 

may be difficult to obtain a ToP free of charge without a referral from a GP, despite 

entitlement. Also, some areas interpret ToP as an elective procedure which can then be 

charged for. 

http://www.legislation.gov.uk/ukpga/1967/87/section/1
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7. The NHS reform (April 2013) 

On 27 March 2012 the new Health and Social Care Act 2012 received royal assent to 

become an Act of Parliament. According to the NHS, the reform will “shift decision making as 

close as possible to individual patients by devolving power and responsibility for 

commissioning services to clinical commissioning groups. This change is intended to build on 

the pivotal and trusted role that GPs and other front line professionals already play. It will 

bring responsibility for management of care together with responsibility for the management 

of resources”128. 

 

The Act removes two whole existing layers of the current English NHS. Strategic Health 

Authorities (SHAs) and Primary Care Trusts (PCTs) will be abolished by April 2013129. These 

bodies are currently responsible for NHS commissioning, organising and purchasing of care 

for patients from hospitals and other healthcare providers. In their place the government is 

devolving responsibility for the majority of commissioning to local clinical commissioning 

groups (CCGs), which will be made up largely of GPs and with some limited involvement for 

hospital consultants and nurses. As “it is not possible to devolve all commissioning to clinical 

commissioning groups”130, CCGs will be supported and held to account by a new 

independent national body called the NHS Commissioning Board. CCGs will be advised by 

organisations providing commissioning support services (CSS). These will initially be hosted 

by the NHS CB, but will become commercial concerns by 2016 selling their services to 

CCGs. CCGs will be prohibited from regarding existing NHS services as the preferred 

provider. Instead, patients will increasingly be offered a choice of any qualified provider 

(AQP), that may include private or charity/voluntary sector organisations, to deliver particular 

types of care131. NHS England has published a very clear interactive diagram of all these 

changes on its website. 

 

It seems to be difficult to predict what effect the new Health and Social Care Act will 

have on patients, service users and carers. “The policies are being adopted on an interim 

basis to enable NHS England to carry out further engagement with patients, carers and the 

public over the next 6-12 months in refining and agreeing final versions132”. 

                                                 

 

 
128 http://www.commissioningboard.nhs.uk/files/2011/10/Developing-the-commissioning-board.pdf  
129 http://bma.org.uk/working-for-change/shaping-healthcare/nhs-system-reform/what-we-know-so-far 
130 http://www.commissioningboard.nhs.uk/files/2011/10/Developing-the-commissioning-board.pdf 
131http://www.unison.org.uk/file/Understanding%20Health%20Act%20-%20MV%20-%20June%202012.pdf 
132

 http://www.england.nhs.uk/2013/04/04/gen-com-pol/ 
 

http://www.legislation.gov.uk/ukpga/2012/7/contents
http://www.commissioningboard.nhs.uk/
http://healthandcare.dh.gov.uk/system
http://www.commissioningboard.nhs.uk/files/2011/10/Developing-the-commissioning-board.pdf
http://bma.org.uk/working-for-change/shaping-healthcare/nhs-system-reform/what-we-know-so-far
http://www.commissioningboard.nhs.uk/files/2011/10/Developing-the-commissioning-board.pdf
http://www.unison.org.uk/file/Understanding%20Health%20Act%20-%20MV%20-%20June%202012.pdf
http://www.england.nhs.uk/2013/04/04/gen-com-pol/
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The British Medical Association published a set of briefing papers which set out “what they 

know so far” on a range of key topics concerning the Health and Social Care Act. 

According to the Parliament the Bill will: 

- Increase GPs’ powers to commission services on behalf of their patients;  

- Increase quality through competition between healthcare providers while maintaining 

access at the same time (through supervision by the economic regulator Monitor); 

- Cut the number of health bodies (PCTs and SHAs) to help meet the government's 

commitment to cut NHS administration costs by a third. 

 

According to the vision of the Department of Health the Act will: 

- Devolve more power to local front-line doctors and nurses; 

- Increased quality and increased promotion of integration of services; 

- Strengthen public health: “Giving responsibility for local public health services to local 

authorities will ensure that they are able to pull together the work done by the NHS, social 

care, housing, environmental health, leisure and transportation services”; 

- Give patients more information and choice between providers. Patients will have a 

stronger voice Healthwatch England and local Healthwatch133; 

- Strengthen local democratic involvement: “Power will shift from Whitehall to town hall” – 

there will be at least one locally elected councillor and a representative of Healthwatch on 

every Health and Wellbeing Board, to influence and challenge commissioning decisions 

and promote integrated health and care; 

- Reduced bureaucracy thanks to the cutting of PCTs and SHAs – “saving £4.5 billion (or 

5.2 billion euro) over the lifetime of this Parliament, with every penny being reinvested in 

patient care”. 

 

At the time this report was drafted, we haven’t found any reactions by National Voices, the 

national coalition of health and social care charities in England, to the health reform. In May 

2011, at the time of a public consultation, the organisation issued a position paper 

demanding amongst others that existing inequalities would be tackled. 

                                                 

 

 
133 From 1 October, 2012, Healthwatch England, is the new national, statutory consumer champion for health 
and social care in England. It will be part of a new Healthwatch network from April 2013. Its goal is to give people 
who use health and social care services a voice locally and nationally. It aims to use evidence based on real 
experiences to highlight national issues and trends and raise these at the highest levels (see pp. 181-189 of the 
Health and Social Care Act). 

http://bma.org.uk/working-for-change/shaping-healthcare/nhs-system-reform/what-we-know-so-far
http://bma.org.uk/working-for-change/shaping-healthcare/nhs-system-reform/what-we-know-so-far
http://www.parliament.uk/business/news/2012/march/health-and-social-care-bill-royal-assent/
http://mediacentre.dh.gov.uk/2012/03/27/health-and-social-care-bill-gains-royal-assent/
http://www.dh.gov.uk/health/2012/10/healthwatch-england-launched/
http://www.healthwatch.co.uk/find-your-local-organisation
http://healthandcare.dh.gov.uk/hwb-guide/
http://www.nationalvoices.org.uk/
http://www.nationalvoices.org.uk/sites/www.nationalvoices.org.uk/files/9%20Big%20Shouts%20-%20National%20Voices%20response%20to%20the%20Listening%20Exercise_0.pdf
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