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The Schengen Agreement and free movement of persons 
 

Part A – Legal Framework 
 

1. The history of the Schengen Agreement 

The Schengen Agreement is an inter-governmental agreement signed on 14 June 1985 by five 

countries, founding members of the European Economic Community (Belgium, France, Germany, 

Luxembourg and the Netherlands). It is an international agreement that built up cooperation in order 

to progressively replace all internal borders by a single external border. The name, as is a tradition 

with international agreements, comes from the city of Schengen, in Luxembourg, where the 

agreement was signed. The removal of internal barriers between Member States was achieved only 

in 1995, after ten years of negotiations to enforce cooperation between states; the process of 

enlargement of the Schengen cooperation is still on-going. 

 

The Convention implementing the Schengen Agreement was signed on 9 June 1990, confirming 

arrangements and safeguards for implementing the freedom of movement that would only enter 

into force five years later. The effective abolition of internal borders was achieved on 26 March 1995 

with the creation of the so called “Schengen Area”. The principle guiding Schengen is the creation of 

a common external border to permit the abolition of internal ones. The system only works if the 

external border is “secured” and if there is a high level of mutual trust, solidarity and shared 

responsibilities among signatories. In fact, only countries at the external border face the concrete 

control whilst all the signatories share the benefits deriving from the abolition of internal borders. 

 

The Schengen Agreement was conceived as an instrument to realise the common market, in 

accordance with the Treaty of Rome (Art. 21) that founded the European Economic Community in 

1957. Art 3 (c) of this Treaty envisaged “the abolition, as between Member States, of obstacles to 

freedom of movement for persons, services and capital”. The agreement was gradually extended to 

almost all EU Member States, and was included within the competences of the European Community 

by the Treaty of Amsterdam2, that entered into force in 1999.  The Treaty of Amsterdam introduced 

Title IV containing common rules on “visas, asylum, immigration and other policies related to free 

movement of persons”.  The incorporation of Title IV in EU Law accords to the European Court of 

Justice the power to rule over the subject3. 

  

                                                           
1
 “The Community shall have as its task, by establishing a common market and progressively approximating the economic 

policies of Member States, to promote throughout the Community a harmonious development of economic activities, a 
continuous and balanced expansion, an increase in stability, an accelerated raising of the standard of living and closer 
relations between the States belonging to it” 
2
 See : Protocol 2 of the Treaty of Amsterdam “integrating the Schengen acquis into the framework of the European Union”   

3
 Under conditions laid down in Article 68 CE 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:42000A0922%2801%29:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:42000A0922%2802%29:en:HTML
http://ec.europa.eu/economy_finance/emu_history/documents/treaties/rometreaty2.pdf
http://eur-lex.europa.eu/en/treaties/dat/12002E/htm/C_2002325EN.003301.html
http://eur-lex.europa.eu/en/treaties/dat/11997D/htm/11997D.html#0093010004
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The first article of Title IV, Article 61 CE, lists measures to be adopted “in order to establish 

progressively an area of freedom, security and justice”: 

 

(a) within a period of five years after the entry into force of the Treaty of Amsterdam, measures 

aimed at ensuring the free movement of persons in accordance with Article 14, in conjunction 

with directly related flanking measures with respect to external border controls, asylum and 

immigration, in accordance with the provisions of Article 62(2) and (3) and Article 63(1)(a) 

and (2)(a), and measures to prevent and combat crime in accordance with the provisions of 

Article 31(e) of the Treaty on European Union; 

 

(b) other measures in the fields of asylum, immigration and safeguarding the rights of nationals 

of third countries, in accordance with the provisions of Article 63; 

 

(c) measures in the field of judicial cooperation in civil matters as provided for in Article 65; 

 

(d) appropriate measures to encourage and strengthen administrative cooperation, as provided 

for in Article 66; 

 

(e) measures in the field of police and judicial cooperation in criminal matters aimed at a high 

level of security by preventing and combating crime within the Union in accordance with the 

provisions of the Treaty on European Union. 

 

By incorporating the Schengen agreement in EU law, the EU legislator avoided overlapping between 

EU rules on free movement and the already existing Schengen framework. Nonetheless, internal 

border checks are not yet completely abolished, as the “perfectly harmonised management of 

external borders” is – obviously – not yet accomplished.4. 

 

  

                                                           
4
 Source Tesauro G. “Diritto Comunitario” CEDAM, 2012 (it.) 
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2. Members of the Schengen Area 

At present, the Schengen Area consists of 26 members, 22 EU Member States and 4 Members of 

EFTA (The European Free Trade Association): Norway, Switzerland, Iceland and Lichtenstein5. Among 

EU Member States, Denmark, the UK, Ireland, Cyprus, Romania, Bulgaria and Croatia are not fully 

integrated into the Schengen Area for different reasons:  

 The position of Denmark is defined by a specific protocol to the Treaty of Amsterdam6. Denmark 

signed the Schengen Agreement, and is bound by certain measures under the common visa 

policy, but can choose whether or not to apply any new measures regarding Schengen.  

 Ireland and the UK are not signatories to the Schengen Agreement, but in accordance with 

protocol 2 to the Treaty of Amsterdam7, can take part in some or all of the Schengen 

arrangements. Ireland and the UK are for example bound by SIS regulation (further explained).  

 

The process of expansion of the Schengen Area suffered of certain complications during the 

enlargement of the EU in 2004, 2007 and 2013. In all these circumstances new EU Member States 

were bound by through the Act of Accession to the EU8 to implement the Schengen acquis with a 

view to enter the Schengen Area. Nonetheless some of them are not fully integrated in the Schengen 

Area yet, generally for political reasons and technical difficulties that will be treated in the second 

part of the document. 

 

 Cyprus, new EU Member since 2004, is not yet part of the Schengen Area, as it should under 

Accession Agreement signed in 2003 with the EU. No date is scheduled so far for the accession 

due to problems with the Turkish part of the island9. 

 

 Romania and Bulgaria10 entered the EU on 1 January 2007. Article 4 of the 2005 Accession Act 

makes clear, in accordance with the Schengen Protocol, that all of the Schengen acquis would 

                                                           
5
 Due to the strict connection between free movement and Schengen (see Par. 3), a precondition for the participation of 

these countries in Schengen is the existence of an agreement on free movement of persons with the EU.  
Lichtenstein, Norway and Iceland are part of the EEA (European Economic Area). As regards these countries, provisions on 
free movement are contained in EEA agreements (EEA Agreement, Annex V on the Free Movement of Workers and Annex 
VIII on the Right of Establishment). Switzerland is a member of EFTA but refused to enter the EEA. Free movement 
provisions for Switzerland are contained in the Agreement on the Free Movement of Persons entered into force on 1 June 
2002. The right of free movement is complemented by the mutual recognition of professional qualifications, by the right to 
buy property, and by the coordination of social security systems. A safeguard clause contained in the agreement allows 
Switzerland to restrict the right to work for Romanian and Bulgarian citizens until 31 May 2016 at the latest. Quotas to work 
in Switzerland also apply to all EU nationals until 31 May 2014.  
6
 The Schengen Protocol annexed to the Treaty of Amsterdam is an integral part of European treaties which lays down 

detailed arrangements for the integration process. See Protocol on the Position of Denmark, in particular Art. 4 and 5. 
7
 Protocol on the position of the United Kingdom and Ireland. See Article 4 of the Protocol: “Ireland and the United 

Kingdom of Great Britain and Northern Ireland, which are not bound by the Schengen acquis, may at any time request to 
take part in some or all of the provisions of this acquis. The Council shall decide on the request with the unanimity of its 
members referred to in Article 1 and of the representative of the Government of the State concerned”. 
8
The Act of Accession is part of the international agreement concluded between current and new Member States of the 

European Union. In accordance with the provisions of the Treaty on the European Union, together with the Treaty of 
Accession and other annexes (among others - annex 1 of the Schengen acquis) it defines the accession conditions of the 
new Member States and the consequent adaptations and adjustments of the Treaties on which the EU is founded.  
See e.g. Article 3.4 of the Act of Accession of ten new Member States in 2003:  
The new Member States undertake in respect of those conventions or instruments in the field of justice and home affairs 
which are inseparable from the attainment of the objectives of the EU Treaty: 
- to accede to those which, by the date of accession, have been opened for signature by the present Member States, and 

to those which have been drawn up by the Council in accordance with Title VI of the EU Treaty and recommended to 
the Member States for adoption; 

- to introduce administrative and other arrangements, such as those adopted by the date of accession by the present 
Member States or by the Council, to facilitate practical cooperation between the Member States' institutions and 
organisations working in the field of justice and home affairs. 

9
 E.g. see the December 2011 article in the Famagusta gazeta. 

10
 See: Documents concerning the accession of the Republic of Bulgaria and Romania to the European Union 

http://www.efta.int/
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:236:SOM:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2005:157:0203:0220:EN:PDF
http://www.efta.int/eea/policy-areas/persons/media/documents/legal-texts/eea/the-eea-agreement/Main%20Text%20of%20the%20Agreement/EEAagreement.pdf
http://www.efta.int/eea/policy-areas/persons/media/documents/legal-texts/eea/the-eea-agreement/Annexes%20to%20the%20Agreement/annex5.pdf
http://www.efta.int/eea/policy-areas/persons/media/documents/legal-texts/eea/the-eea-agreement/Annexes%20to%20the%20Agreement/annex8.pdf
http://www.efta.int/eea/policy-areas/persons/media/documents/legal-texts/eea/the-eea-agreement/Annexes%20to%20the%20Agreement/annex8.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2002:114:0006:0006:EN:PDF
http://eur-lex.europa.eu/en/treaties/dat/11997D/htm/11997D.html#0101010008
http://eur-lex.europa.eu/en/treaties/dat/11997D/htm/11997D.html#0099010007
http://eur-lex.europa.eu/en/treaties/dat/12003T/htm/12003T.html
http://famagusta-gazette.com/cyprus-to-be-evaluated-for-schengen-p13668-69.htm
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2005:157:SOM:EN:HTML
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bind both countries from the date of their accession. While some provisions would apply with 

immediate effect, others—principally those relating to the lifting of internal border controls 

between Schengen States, cross-border police cooperation, and participation in the SIS—would 

only take effect following a detailed evaluation by the Council of both countries' readiness to 

apply the acquis in full. 

 

 Whereas respecting technical requirements to enter the Schengen, Bulgaria and Romania are still 

excluded from joining it (the analysis of the situation of these two countries will be provided in 

the section on the status of Romania’s and Bulgaria’s application. 

 

 Croatia is under temporary Schengen Facility11, as stated by Art. 31 of the Accession Treaty of 

Croatia to the EU, to support and finance Croatia in the implementation of the Schengen acquis. 

Since September 2013, the Schengen Facility is suspended and Croatia is under investigation by 

the Commission due to the continued non-compliance with the European Arrest Warrant 

Framework Decision12. 

 

3. Legal grounds for the principle of free movement and Schengen 

In its current formulation, after the Lisbon reform, the Treaty on the European Union states that one 

of the aims of the EU is to  “offer its citizens an area of freedom, security and justice without 

internal frontiers, in which the free movement of persons is ensured in conjunction with appropriate 

measures with respect to external border controls, asylum, immigration and the prevention and 

combating of crime” (Art. 3.2 TUE). This article clarifies the link between provisions on free 

movement – dealt with in Title IV “Free movement of persons, services and capital” of the Treaty on 

the Functioning of the EU (TFEU) – and the Area of freedom, security and justice which represents 

the legal basis for the Schengen cooperation – dealt with at Title V of the TFEU. The ratio is that, to 

guarantee an internal space in which EU citizens can enjoy free movement, it is necessary to abolish 

any internal check, also towards third country nationals13. The control of third country national is 

transferred to the strengthened external border.  

 

Free Movement 

Art. 26 of the Treaty on the Functioning of the EU states that: “The internal market shall comprise an 

area without internal frontiers in which the free movement of goods, persons, services and capital is 

ensured in accordance with the provisions of the Treaties.” Chapter I (Art. 45-48 TFEU) of Title IV 

deals with “Free movement of workers”, and entails “the abolition of any discrimination based on 

nationality between workers of the Member States as regards employment, remuneration and other 

conditions of work and employment” (Art45.2 TFEU). The “right of establishment” is dealt with in 

Chapter II (Art. 49-55) of Title IV. 

 

The Treaty does not provide for a general right to free movement for all EU nationals. This right is 

limited to those who exercise an economic activity as a worker, a self-employed person, a company, 

or as a provider or receiver of services (Chapter III Title IV, Art. 56-62). In order to qualify, the 

individual has to be both a national of a Member State and be engaged in an economic activity. 

                                                           
11

 The temporary Schengen Facility is a financial Instrument defined at Art.31 of the Croatian Accession Treaty, which 
provides 120 million Euro to Croatia between 2013 and 2014 to implement Schengen requirements 
12

 See: Commission Press release of 18 September 2013 “Commission takes action to ensure Croatia correctly implements 
the European Arrest Warrant" 
13

 As laid down in the definitions of Reg. 526/2006, a third-country national means “any person who is not a Union citizen 
within the meaning of Article 20 of the Treaty and who is not a family member of a EU citizen and cannot therefore be  
considered a person enjoying the Union right of free movement”. 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:112:FULL:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:112:FULL:EN:PDF
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CCsQFjAA&url=http%3A%2F%2Feur-lex.europa.eu%2FLexUriServ%2FLexUriServ.do%3Furi%3DOJ%3AC%3A2010%3A083%3A0013%3A0046%3Aen%3APDF&ei=V-lvUvzeIMWc0AXShIC4CQ&usg=AFQjCNFe6FKJv1Bly3H6_E74dOSbGjXh3g&sig2=TgNpP1-XAQJ-Zw5CIHtQMA
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:083:0047:0200:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:083:0047:0200:en:PDF
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&ved=0CCsQFjAA&url=http%3A%2F%2Feur-lex.europa.eu%2FLexUriServ%2FLexUriServ.do%3Furi%3DOJ%3AC%3A2010%3A083%3A0047%3A0200%3Aen%3APDF&ei=l-pwUqybBMee0wXbkoGADw&usg=AFQjCNHl2mIGQYcwfRb55Z-50OgpXddadw&sig2=aauoVVJJc7ujwS40erpCmA
http://europa.eu/rapid/press-release_MEMO-13-793_en.htm
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Those falling within this scope enjoy the right to free movement subject only to derogations on the 

grounds of public policy, public security and public health14, as well as a specific exception for 

employment in the public service. The right to move and reside freely within the EU is object of 

Directive 2004/38, an analysis of which is provided under the paragraph “The right to reside in 

another Member State” of Chapter 1. 

  

Treaty provisions on free movement of workers were recently codified by Regulation 492/2011. In 

order to increase the effectiveness of existing EU provisions on free movement of workers and to 

give full effect to the application of Article 45 TFEU and Regulation 492/2011, the European 

Commission adopted a proposal for a Directive on “Measures facilitating the exercise of rights 

conferred on workers in the context of freedom of movement for workers” (COM (2013)236) on 26 

April 2013. The proposal’s scope is to remove unjustified obstacles to the free movement of workers 

providing policy recommendations aiming at the reduction in practice of discrimination based on 

nationality. 

 

Schengen 

A legal basis of the Schengen Area is provided under Title V TFEU – Area of Freedom Security and 

Justice. Art. 67 TFEU reads: 

“1. The Union shall constitute an area of freedom, security and justice with respect for 

fundamental rights and the different legal systems and traditions of the Member States. 

2. It shall ensure the absence of internal border controls for persons and shall frame a common 

policy on asylum, immigration and external border control, based on solidarity between 

Member States, which is fair towards third-country nationals. For the purpose of this Title, 

stateless persons shall be treated as third-country nationals.” 

 

Solidarity, which art. 67 refers to, is the founding principle of the Schengen cooperation, as defined 

in Art. 80 TFEU15. Therefore solidarity is not only a theoretical reference-point but is the concrete 

basis to put in place a shared system of external border control. 

 

  

                                                           
14

 Art 45.3 TFEU 
15

 “The policies of the Union set out in this Chapter and their implementation shall be governed by the principle of solidarity 
and fair sharing of responsibility, including its financial implications, between the Member States. Whenever necessary, the 
Union acts adopted pursuant to this Chapter shall contain appropriate measures to give effect to this principle” 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2013:0236:FIN:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:141:0001:0012:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2013:0236:FIN:EN:PDF
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4. The Content of the Schengen Agreement 

At present all the agreements implementing the Schengen Area are contained in a Convention called 

the “Schengen acquis”, published after the insertion of the Schengen Agreement in the EU Treaty. At 

the same occasion, the Council published a document explaining all the measures included in the 

agreement16. Current Schengen arrangements are under revision: 

 

 On 7 October 2013 the Council adopted the “Schengen Governance legislative package” which 

establishes an evaluation and monitoring mechanism17 to verify the application of the Schengen 

acquis and modifies the Schengen Borders Code, namely concerning the temporary 

reintroduction of border controls at internal borders in exceptional circumstances18. In June 

2011, in fact the European Council called for the introduction of a mechanism “to respond to 

exceptional circumstances putting the overall functioning of Schengen cooperation at risk, 

without jeopardising the principle of free movement of persons”19. To this end, and to improve 

Schengen governance, the Commission submitted this legislative package to the Council and the 

European Parliament in September 2011. The exceptional circumstances which the Council 

refers to are the arrival of Tunisian citizen after the Arab awakening of 2011 – this argument will 

be further analysed in Part 2 of this document. 

 

 Another amendment which modifies the Schengen Borders Code entered into force on 19 June 

201320, with the adoption of regulation n. 610/2013. This regulation introduced a reference to 

fundamental rights, namely the principle of non-refoulement21 and some technical 

arrangements (e.g. changes necessary after the adoption of new FRONTEX regulations, or minor 

adjustments in definition of short term visa from “three/six months” to “90/180 days”). 

 

The Schengen Agreement provides for: 

 

 A common set of rules which apply to people crossing the EU external borders. Regulation 

Regulation n. 562/2006 implements the Schengen Borders Code establishing a Community Code 

on the rules governing the movement of persons across borders.  It includes rules on the types 

of visa needed and how checks at external borders have to be carried out. The Visa Regulation 

System has been implemented by Regulation n. 767/2008 concerning the Visa Information 

System (VIS) and the exchange of data between Member States on short-stay visas. Regulation 

562/2006 and 767/2008 were recently amended Regulation Regulation n. 610/2013 entered 

into force on 19 June 2013. 

                                                           
16

 “The Schengen acquis integrated into the European Union”, published by the General Secretariat of the Council, 1 May 
1999 
17

 Council Regulation “establishing an evaluation and monitoring mechanism to verify the application of the Schengen 
acquis and repealing the Decision of the Executive Committee of 16 September 1998 setting up a Standing Committee on 
the evaluation and implementation of Schengen” 
18

 Regulation PE-CONS 30/13, the text is not yet into force, it has only been approved by the Council, current text is here 
available. 
19

 See European Council Conclusions - Brussels, 24 June 2011 
20

 Regulation n. 610/2013 “amending Regulation (EC) No 562/2006 of the European Parliament and of the Council 
establishing a Community Code on the rules governing the movement of persons across borders (Schengen Borders Code), 
the Convention implementing the Schengen Agreement, Council Regulations (EC) No 1683/95 and (EC) No 539/2001 and 
Regulations (EC) No 767/2008 and (EC) No 810/2009 of the European Parliament and of the Council 
21

 “When applying this Regulation, Member States shall act in full compliance with relevant Union law, including the Charter 
of Fundamental Rights of the European Union ("the Charter of Fundamental Rights"); relevant international law, including 
the Convention Relating to the Status of Refugees done at Geneva on 28 July 1951 ("the Geneva Convention"); obligations 
related to access to international protection, in particular the principle of non-refoulement; and fundamental rights. In 
accordance with the general principles of Union law, decisions under this Regulation shall be taken on an individual basis." 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2000:239:0001:0473:EN:PDF
file://mdm-data/MissionsBelges/Pietro%20-%20backup%20projet%20européen/DOC%20PIETRO/Free%20movement%20doc/Schengen%20Governance%20legislative%20package
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32006R0562:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32008R0767:EN:NOT
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&ved=0CC0QFjAA&url=http%3A%2F%2Feur-lex.europa.eu%2FLexUriServ%2FLexUriServ.do%3Furi%3DOJ%3AL%3A2013%3A182%3A0001%3A0018%3AEN%3APDF&ei=wkBhUry3HMeP0AXiyYDQDg&usg=AFQjCNGyY-kEJJO7PoBDvz3remnpNM-iaQ&sig2=NEX3DzAryB9peuWrevGKYA
http://consilium.europa.eu/uedocs/cmsUpload/SCH.ACQUIS-EN.pdf
http://register.consilium.europa.eu/pdf/en/13/st10/st10597.en13.pdf
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&ved=0CCsQFjAA&url=http%3A%2F%2Fregister.consilium.europa.eu%2Fpdf%2Fen%2F13%2Fpe00%2Fpe00030.en13.pdf&ei=-15eUrq8PKLP0QWQ9IDABA&usg=AFQjCNHLIDMuE4bZPFguJYlchuKT6hIAdA&sig2=U76XHNpN-CzZx-XyY6DwUw
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2013-0259+0+DOC+XML+V0//EN&language=EN
http://www.parlament.gv.at/PAKT/EU/XXIV/EU/12/90/EU_129072/imfname_10420153.pdf
http://ec.europa.eu/commission_2010-2014/president/news/speeches-statements/pdf/20110624_1_en.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:182:0001:0018:EN:PDF
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 The harmonisation of entry conditions and of rules on visas for short stays (up to three months) 

(Short-term visa are defined at Art.11 of the Schengen acquis and ruled by Regulation n. 

767/2008. 

 An enhanced police cooperation grounded on cross-border surveillance (Art. 40 of the 

Schengen Convention) and hot pursuit as to say the possibility, in urgency, to continue the 

pursuit of a person caught in the act of committing or of participating in a serious crime in their 

country, on the territory of another state without the latter´s prior authorization (Art. 41 of the 

Schengen convention) 

 A stronger judicial cooperation through a faster extradition system and transfer of enforcement 

of criminal judgments (Art. 48-52 of the Schengen Convention) 

 Establishment and development of the Schengen Information System (SIS). 

On 9 April 2013 an enhanced generation of data exchange system among states (SIS II) entered 

into force22. 

SIS II allows competent national authorities to issue and consult alerts on persons who may 

have been involved in a serious crime or may not have the right to enter or stay in the EU. It also 

contains alerts on missing persons, in particular children, as well as information on certain 

property (e.g. banknotes, cars, firearms and identity documents) stolen, misappropriated or lost. 

SIS II consists of three components: a Central System, Schengen States’ national systems and a 

communication infrastructure between the Central and the national systems. Main concerns of 

SIS II regards the storing of biometric data (fingerprints and a photograph) and the enhanced 

information system on misused identity to prevent misidentification permitting to centralize 

data of people who are not allowed entry into the Schengen area. This provision generated 

preoccupation in particular in relation to asylum seekers and the re-entry ban envisaged by the 

Return Directive, as illustrated by the note presented by the Meijers Committee - Standing 

committee of experts on international immigration, refugee and criminal law – to the 

Commissioner of Home Affairs in 2012. 

 

Controls at the internal border 

The Schengen acquis fixes a set of rules and obligations towards member states in order to 

guarantee the control of the external border of the EU and the management of the internal one. 

Provisions on internal border are laid down in Chapter I of the Schengen Border Code23: Art. 20 of 

Regulation n. 562/2006 states that “Internal borders may be crossed at any point without a border 

check on persons, irrespective of their nationality, being carried out.” 

Art. 21 establishes conditions under which border checks are admitted. In particular the abolition of 

border control at internal borders shall not affect: 

(a) the exercise of police powers by the competent authorities of the Member States under 

national law, insofar as the exercise of those powers does not have an effect equivalent to 

border checks; that shall also apply in border areas24.  

                                                           
22

 See: Commission Decision of 4 May 2010 on the Security Plan for Central SIS II and the Communication Infrastructure; 
and Commission Press release of 9 April 2013 “Schengen Information System (SIS II) goes live” 
23

 As above mentioned, it means in Regulation  n. 562/2006 as amended by Regulation n. 610/2013  
24

 Art 21 (a) further clarifies these cases stating that “Within the meaning of the first sentence, the exercise of police powers 
may not, in particular, be considered equivalent to the exercise of border checks when the police measures: 
(i) do not have border control as an objective, 
(ii) are based on general police information and experience regarding possible threats to public security and aim, in 
particular, to combat cross-border crime, 
(iii) are devised and executed in a manner clearly distinct from systematic checks on persons at the external borders, 
(iv) are carried out on the basis of spot-checks;” 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32008R0767:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32008R0767:EN:NOT
http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/borders-and-visas/schengen-information-system/index_en.htm
http://europa.eu/rapid/press-release_IP-13-309_en.htm?locale=en
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32010D0261:EN:NOT
http://crm.ecre.org/sites/all/modules/civicrm/extern/url.php?u=210110&qid=479797
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32006R0562:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32010D0261:EN:NOT
http://europa.eu/rapid/press-release_IP-13-309_en.htm?locale=en


9 

(b) security checks on persons carried out at ports and airports by the competent authorities 

under the law of each Member State, by port or airport officials or carriers, provided that such 

checks are also carried out on persons travelling within a Member State; 

(c) the possibility for a Member State to provide by law for an obligation to hold or carry 

papers and documents; 

(d) the possibility for a Member State to provide by law for an obligation on third-country 

nationals to report their presence on its territory pursuant to the provisions of Article 22 of the 

Schengen Convention25. 

 

Art. 23 of the Schengen Borders Code authorises member states to temporarily reintroduce internal 

border controls (30 days )in case of “a serious threat to public policy or internal security”; Art. 24 and 

25 specify in which circumstances: 

 Foreseeable events (e.g. major sporting events, political demonstrations, or high-profile political 

meetings). The Member State in question must notify the other Member States and the 

Commission not less than four weeks before the planned reintroduction. Shorter periods are 

possible in specific circumstances. The Member State will need to provide all relevant 

information about the scope and duration of the reintroduction, and the reasons for doing so. 

The Commission can issue an opinion on the notification, which may result in consultations 

between member states and the Commission. 

 Urgent cases (e.g. terrorist attack) the reintroduction may be effected immediately. 

 

Future developments 

Following the revision of the Schengen Borders Codes approved by the Council on 7 October, a third 

case, “persistent serious deficiencies at external borders” will be added. 

Where an evaluation report under the Schengen evaluation mechanism identifies serious 

deficiencies in a Member State in carrying out external border controls, the Commission may 

recommend to the member state to take specific actions which may include the deployment of 

European Border Guard teams in accordance with the Frontex Regulation and/or the submission of 

its strategic plans to remedy the situation. Where an evaluation report under the Schengen 

evaluation mechanism concludes that a Member State has been seriously neglecting its obligations, 

putting the overall functioning of the area without internal border controls at risk, and where the 

Commission finds that after three months this situation persists, the Council may on the basis of a 

Commission proposal recommend that one or more specific member states reintroduce border 

controls at all or specific parts of the internal borders. As in the first and second cases described 

above, the serious deficiency relating to external border controls must constitute a serious threat 

to public policy or internal security. – Such a recommendation can only be adopted as a last resort, 

and the Council has to take into consideration a number of factors, including whether the 

reintroduction of border controls is likely to adequately remedy the threat to public policy or internal 

security; whether the measure is proportionate; and whether there are additional technical or 

financial support measures, for example through Frontex, EASO, Europol etc., that could remedy the 

situation. 

 

  

                                                           
25

 Point (d) as modified by Reg.  610/2013  
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5. The status of Romania’s and Bulgaria’s application 

Romania and Bulgaria, once entered into the Schengen Area, would represent the new Eastern 

external border of the EU. From that derives the need for them to guarantee an adequate standard 

of border control. As all new EU Member States, they must comply with technical requirements 

assessed by the Commission in periodical checks of the progress made. EU institutions have 

recognised Romania and Bulgaria technically ready to enter the Schengen Area after three years of 

evaluation but did not formally adopt a Decision to that effect. The fulfilment of technical 

requirements  is not sufficient in itself: once obtained, it is up to the Council26, convened as a Mixed 

Committee (i.e. with the Participation of Norway, Switzerland, Iceland and Lichtenstein), to vote by 

unanimity the accession of new members to the Schengen area. 

 

On 10 June 2011 Justice and Home Affairs (JHA) Council stated, in its conclusion, that “ the Schengen 

evaluation process for Bulgaria and Romania has been completed and that the Council will return to 

the issue as soon as possible and no later than September 2011”27. Around the same time, the 

European Parliament affirmed that Romania and Bulgaria had fulfilled all the criteria for successful 

conclusion of the Schengen evaluation process28. Nevertheless, the accession of Romania and 

Bulgaria was postponed for the first time on 22 September 2011, due to the Council’s failure to vote 

on the subject. Additional rejections arrived in October 2012, and in March 201329. 

 

In October 2012 the Council proposed to split the accession in two phases: a first step with the 

abolition of checks at internal sea and air borders with and between Bulgaria and Romania as well as 

the full insertion of the two countries in the Schengen Information System (SIS). The abolition of 

checks on persons at internal land borders on the other hand would be maintained until a not 

defined second step. 

 

6. Concrete examples of free movement of citizens 

A EU citizen, independently from his/her nationality, is free to move from a EU Member State to 

another without any limitation. He/she can stay in another Member State for three months without 

any limitations. Starting from the 90th day, his/her right to establishment is limited under conditions 

laid down in Directive 2004/38; briefly: conducting any economic activity or being student or 

jobseeker and being affiliated to a health insurance or, if inactive, being subscriber of a health 

insurance and able to provide the means not to became “an unreasonable burden” for the hosting 

country. 

                                                           
26

The Council of the European Union, or only “The Council” is one of the EU institutions listed at Art. 13 of the Treaty on 
European Union (TUE). The functions of the Council are defined at Art. 16 of the TUE: “the Council shall, jointly with the 
European Parliament, exercise legislative and budgetary functions. It shall carry out policy-making and coordinating 
functions as laid down in the Treaties. 
The Council shall consist of a representative of each Member State at ministerial level, who may commit the government of 
the Member State in question and cast its vote.” 
The European Council instead is the meeting of Head of States of the EU member States, which became an Institution of the 
EU only with the Lisbon Treaty, and which functions are listed at Art. 15 TUE. (Before Lisbon the European Council was only 
an informal meeting of Head of States) The European Council defines the political priorities and directions of the EU. 
The Justice and Home Affairs (JHA) Council is one of the ten configurations in which the Council of the European Union 
convene, in which participate the Ministers of Interior of EU Member States. The JHA meeting generally take place every 
month and is chaired by the President of the European Council. Ministers of Interior of Norway, Lichtenstein, Iceland and 
Switzerland participate in decisions concerning Schengen, as they are signatories to the Agreement, whilst the UK, Ireland 
and Denmark (included only for the part of Schengen acquis it opted-in) do not. The conclusions of the JHA Council meeting 
are published on the Council’s website. 
27

 See Justice and Home Affairs Council Conclusions of 10 and 11 June 2011 “on the completion of the process of Schengen 
evaluation of the state of preparedness of Bulgaria and Romania to implement all provisions of the Schengen acquis” 
28

 See European Parliament legislative resolution of 8 June 2011 on the draft Council decision on the full application of the 
provisions of the Schengen acquis in the Republic of Bulgaria and Romania 
29

 See JHA Council conclusions of 22-23 September 2011; JHA Council Conclusions of 25-26 October 2012; and JHA Council 
Conclusions of 7-8 March 2013 

http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=5&ved=0CDsQFjAE&url=http%3A%2F%2Feur-lex.europa.eu%2FLexUriServ%2FLexUriServ.do%3Furi%3DOJ%3AC%3A2010%3A083%3A0013%3A0046%3Aen%3APDF&ei=G3FuUv-NEaSW0AXv1IDwCA&usg=AFQjCNFe6FKJv1Bly3H6_E74dOSbGjXh3g&sig2=IteBVd6R61wV2LAn__3BAw
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=5&ved=0CDsQFjAE&url=http%3A%2F%2Feur-lex.europa.eu%2FLexUriServ%2FLexUriServ.do%3Furi%3DOJ%3AC%3A2010%3A083%3A0013%3A0046%3Aen%3APDF&ei=G3FuUv-NEaSW0AXv1IDwCA&usg=AFQjCNFe6FKJv1Bly3H6_E74dOSbGjXh3g&sig2=IteBVd6R61wV2LAn__3BAw
http://www.consilium.europa.eu/homepage?lang=en
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CCsQFjAA&url=http%3A%2F%2Fwww.consilium.europa.eu%2Fuedocs%2Fcms_data%2Fdocs%2Fpressdata%2Fen%2Fjha%2F122516.pdf&ei=XDlhUoq3Muam0AXNnoGADg&usg=AFQjCNG-A5JJJp-6EKQjHwHapsf9Orpe_g&sig2=0nAj0pJvprc1ECj0oHLzvA
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P7-TA-2011-0254&language=EN&ring=A7-2011-0185
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/jha/124713.pdf
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/jha/133241.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/jha/135901.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/jha/135901.pdf
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No discrimination grounded on nationality is justifiable for access to the workers’ market, except for 

those countries who have adopted transitional measures towards Romanian, Bulgarian and Croatian 

citizens. Those measures are foreseen for any new member state and can restrict right to work in 

another Member State (on transitional measures see Ch.1 “Transitional provisions restricting rights 

of new Member States’ citizens”) 

  

The right of free movement is not affected by membership to Schengen. When transitional 

provisions would end on 1st January 2014, Bulgarian and Romanian citizens will have the same rights 

as any other EU citizens despite their exclusion from Schengen (Croatian citizens will continue 

suffering restrictions until the end of transitional measures for Croatia, only in those countries which 

adopted such measures). 

 

What changes with Schengen is the presence of physical borders between states. At present, 

Romanian, Bulgarian and Croatian citizens are submitted to document check at the entry in the 

Schengen area (national ID card or Passport), but access cannot be refused nor is a visa required. An 

EU country can refuse the entry to EU citizens (of any nationality) only for reasons of "public policy, 

public security or public health". This means the authorities must prove that the person pose a 

"genuine, present and sufficiently serious threat". The person refused is entitled to receive this 

decision in writing, stating all the grounds, and specifying how he/she can appeal and by when. 

 

These rules on document check apply also to non-EU Member States signatories to the Schengen 

Agreement. For instance, a Swiss citizen can enter the Schengen area without being requested any 

document; conversely a EU citizen can enter Switzerland free of check. 

A UK citizen will be submitted to passport/ID check to enter France and conversely but they both 

enjoy the freedom of movement. 

 

Norway is not a member of the EU but is a member EFTA so it enjoys free movement under EFTA 

agreement. Furthermore Norway is a Member of Schengen; therefore any citizen of a Schengen-

country can enter Norway without visa and vice versa. At the Norwegian land border with Sweden no 

border check is envisaged. Also Romanian/Bulgarian/UK/Irish/Cyprus citizens are not required a visa, 

not due to Schengen but to bilateral visa-facilitations agreement with Norway. 

 

According to the Schengen Border Code, controls at the frontier between Belgium and the 

Netherlands are allowed if the objective is to contrast cross-border crime, generally drug-traffic. The 

objective must be the prevention of crime, not the check of the nationality of travellers and cannot 

become a systematic control (Reg. 526/2006 Art. 21 a) i) and ii)). 

For the same reason a document check can occur at the arrival by train from Brussels to Paris, but it 

has to be a spot check (Reg. 526/2006 Art. 21 a) iii) and iv)). 

 

Due to the possibilities of such controls, any person within the Schengen Area is obliged to hold an 

identity document when travelling, notwithstanding domestic law on this issue.  The person must 

show the document in occasion of these kinds of controls. The document must be a Passport or an ID 

card. Other member states are in fact not obliged to recognise as valid any document considered an 

identity document in domestic law (e.g. health card, bank card, driving licence), according to Art. 21 

c) of Reg. 526/2006. A non-exhaustive list of document accepted in any Schengen country is provided 

by the EU Council at the PRADO (Public Register of Authentic Identity and Travel Document Online) 

website.  

http://prado.consilium.europa.eu/EN/searchByIssuingCountry.html
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Part B – Political Considerations 
 

Introduction 

The end of transitional measures on access to the Internal Labour market for Romanian and 

Bulgarian citizens raised the political debate over access to social services for EU citizens in other 

Member States. This discourse has been often linked to the accession of these two countries to 

Schengen, for which the procedure is in standby since 2011, when EU institutions declared Romania 

and Bulgaria ready to enter the Schengen Area. Three issues are currently at stake, on which clarity is 

needed: 

 

 The political discourse on freedom of movement of EU citizens and “over-burdening of welfare 

system” leaded by some Member States. In particular the UK30, which is debating in parliament 

the new Immigration Bill, and that together with Germany the Netherlands and Austria 

questioned EU Institutions over the issue. The UK government is also studying measures to limit 

access to social services to Bulgarian and Romanian Citizens after the end of transitional 

measures on 1st January 201431.  

 The revision of the Schengen Borders Code approved by the Council on 7 October 2013 

 The accession to Schengen of Romania and Bulgaria, which was once again delayed in March 

2013. 

 

Even if is true that these three issues have to be kept separated, it is nonetheless evident that they 

reflect a common point: the weakening of EU solidarity. Furthermore, a lot of confusing 

communication – deliberate or not – has been issued by several national government 

representatives in the last few months. In this chapter an analysis of how these points are 

intermingled will be provided. 

 

1. Current debate over the Schengen agreement and free movement 

In the last few months, free movement of EU citizen has been called into question on several 

occasions. Since the 2012 declaration by the UK Prime Minister, who proposed to close the borders 

to Greek people32, the debate is on the table in the UK, where 79% of British citizens declared 

themselves in favour of EU migration ban; the Minister of Immigration declared that access to free 

healthcare will be limited to stop the NHS becoming an “international health service”33. Furthermore 

an e-petition entitled “Stop mass immigration from Bulgarian and Romanians in 2014, when EU 

restrictions on immigration are relaxed” have been officially presented to the UK government and 

discussed by the Assembly on 22 April 2013. The same government has already announced the 

proposal to renegotiate UK participation in the EU Treaty34 and clearly illustrated its policy towards 

“EU immigration” in the Immigration Speech of the Prime Minister of 23 March 2013. A new 

Immigration Bill containing restrictive measures towards EU citizens was presented in Parliament on 

10 October 2013. 

 

                                                           
30

 See: Lazarowicz A., ‘A dangerous UK consensus on free movement of workers in the EU”,  EPC publication, 21 March 2013 
31

 See: the UK government Request for study -  Potential impact study, April 2013 
32

 See: Declaration of the Prime Minister, The Guardian 3 July 2012 
33

 See: Results of the “Get Britain out Campaign”, Express 30 January 2013 
34

 See: The Prime Minister's agenda: reform, renegotiation, referendum, the UK Parliament - The future of the European 
Union: UK Government policy - Foreign Affairs Committee, published on 11 June 2013 

https://www.gov.uk/government/collections/immigration-bill
http://www.express.co.uk/news/uk/374313/79-say-we-must-ban-EU-migrants
http://www.express.co.uk/news/uk/374313/79-say-we-must-ban-EU-migrants
http://epetitions.direct.gov.uk/petitions/41492
http://epetitions.direct.gov.uk/petitions/41492
https://www.gov.uk/government/news/immigration-speech-by-the-prime-minister
https://www.gov.uk/government/collections/immigration-bill
http://www.epc.eu/pub_details.php?pub_id=3421
https://www.gov.uk/government/publications/request-for-estimates-of-future-migration-to-britain-from-romania-and-bulgaria
https://www.gov.uk/government/publications/potential-impacts-on-the-uk-of-future-migration-from-bulgaria-and-romania
http://www.theguardian.com/uk/2012/jul/03/david-cameron-immigration-greece-uk
http://www.express.co.uk/news/uk/374313/79-say-we-must-ban-EU-migrants
http://www.publications.parliament.uk/pa/cm201314/cmselect/cmfaff/87/8708.htm
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As maintained by Minderhoud35 (2013), the UK had already introduced in 2004 a “Habitual resident 

test” and a “Right to reside test”, to exclude from the social benefits system inactive EU citizens. At 

the same time a “worker registration scheme” was introduced to control access to the labour market 

for workers from the new Member States (Czech Republic, Estonia, Latvia, Lithuania, Hungary, 

Poland, Slovenia and Slovakia, the so called A8 nations). On 28 October 2010 the Commission 

requested the UK to end these discriminatory measures36 and started an infringement procedure 

that ended with the natural end of the Transitional measures for A8 nationals, on May 2011. Same 

scheme was re-proposed and is still on until 1st January 2014, for Bulgarians and Romanians which 

still must have authorisation (in the form of a work permit) to work in the UK. They cannot retain 

worker status or reside as jobseekers unless they have completed 12 months of authorised work. 

Croatians are encountering the same problems. 

 

A similar discourse is rising in France after the declaration of the Interior Minister on expulsion of 

Roma people in September 2013. Around the same time, the President of Socialist Senators backed 

the declaration of the Interior Minister linking it with the need to prevent Romania to enter the 

Schengen Area. Recently the Foreign Minister confirmed the opposition to accession of Romania and 

Bulgaria to the Schengen area37. 

 

Aside from the political debate, the issue is officially being invested by European Institutions since 

the Ministers of Interior of Germany, Austria, the Netherlands and the UK addressed a joint letter to 

the EU Presidency in March 2013. They asked the Commission and the European Council for 

measures to allow EU Member States to limit access to basic social benefits to other EU citizens.  

 

“We are fully committed to the common European right to the freedom of movement. We will always 

welcome Union citizens who move to another EU country to work or to take up professional training 

or university studies. However, the right of EU citizens to freedom of movement is not unconditional; 

rather, Article 21 of the Treaty on the Functioning of the European Union stipulates that Union 

citizens may move freely subject to the limitations and conditions laid down in the Treaties and by the 

measures adopted to give them effect. The limitations and conditions have been specified above all in 

Directive 2004/38/EC on the freedom of movement of persons. Currently, a number of municipalities, 

towns and cities in various Member States are under a considerable strain by certain immigrants from 

other Member States. These immigrants avail themselves of the opportunities that freedom of 

movement provides, without, however, fulfilling the requirements for exercising this right. 

 

This type of immigration burdens the host societies with considerable additional costs, in particular 

caused by the provision of schooling, health care and adequate accommodation. On top of this 

strain on vital local services, a significant number of new immigrants draw social assistance in the 

host countries, frequently without a genuine entitlement, burdening the host countries' social 

welfare systems.”  

 

The four governments call the Commission to take “practical measures to address the pressures 

placed on their social welfare systems” in particular by those EU citizens “recently arrived in a 

Member State which, [without having] ever been employed or paid taxes there, claim the same 

                                                           
35

 Minderhoud P., “Access to social assistance benefits for EU citizens in another Member State” in Online Journal on Free 
Movement of Workers within the European Union, n. 6 2013 
36

 See EU Commission press release of 28 October 2010 
37

 On the argument see : Declaration of French Minister of interior of 24 September 2013 ; Declaration of President of 
socialist senators of 6 October 2013 ; Declaration of French Foreign Minister of 30 September 2013 

http://docs.dpaq.de/3604-130415_letter_to_presidency_final_1_2.pdf
http://docs.dpaq.de/3604-130415_letter_to_presidency_final_1_2.pdf
http://ec.europa.eu/social/BlobServlet?docId=10322&langId=en
http://europa.eu/rapid/press-release_IP-10-1418_en.htm
http://www.bbc.co.uk/news/world-europe-24273380
http://bourgogne.france3.fr/2013/10/06/francois-rebsamen-dit-non-un-elargissement-de-l-espace-schengen-pour-les-roumains-332621.html
http://bourgogne.france3.fr/2013/10/06/francois-rebsamen-dit-non-un-elargissement-de-l-espace-schengen-pour-les-roumains-332621.html
http://www.reuters.com/article/2013/09/30/us-france-roms-idUSBRE98T08120130930
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social security benefits as that Member State’s own citizens ”. In particular they complain about 

insufficient sanctions and the impossibility to impose a ban on re-entry after expulsion. 

 

The four ministers requested to put the topic on the agenda of the JHA Council of June 2013 aiming 

“at a common understanding of what concrete actions and violations of provisions, alongside 

marriages of convenience, represent fraud or systematic abuse”; and “to interpret the Directive 

[2004/38] consistently in order to be able to take effective sanctions against fraud and the abuse of 

the right to move freely within the European Union. The sanctions to be discussed in this context 

include expulsion and bans on re-entry for appropriate periods”. 

 

The JHA Council dealt with the issue calling the Commission to present an interim report on the 

situation of free movement within the EU, to be completed with a full report by December 201338. 

The Commission answered to this statement on 8 October 2013, intervening at the JHA Council39. 

 

The Commission affirmed that “there is no factual evidence of widespread abuse of the right of free 

movement and no evidence of large numbers of EU citizens claiming social benefits and social 

assistance in other member states. Most EU citizens move to another member state for the purposes 

of working there.” Furthermore the Commission proposed that “instances of abuse, where they 

occur, should be addressed on a case-by-case basis and within the existing legal framework”. It also 

announced the preparation of guidelines to address the issue of habitual residence test. The 

Commission maintained that no revision of current instruments is needed as regards sanctions and 

limitation to free movement. 

  

2. Political consideration over free movement and social welfare systems in the EU 

Several observers are stigmatising the effect of the economic crisis on the paradigm of free-

movement (of workers) that has so far guided the process of EU integration. The Greek Ombudsman 

has recently criticised40  the recent wave of protectionist measures, calling it a “turning point in EU 

policy evolution”. Pascouau (EPC April 2013) highlights that the Joint Letter of the four ministers 

constitutes a critical U-turn undermining a key principle developed since the Tampere conclusions in 

199941. The author argues that “the aim at that time was to grant third country nationals rights and 

obligations comparable to those of EU citizens. The letter follows a different logic as it puts forward 

the idea to grant EU citizens rights and obligations comparable to third country nationals. In this 

regard, the re-entry ban proposal constitutes a strong example”. The author also stigmatise the 

diffusion of terms like “EU migrants” “immigration from EU member State” “Member State of origin” 

replacing “EU citizen”/ “free movement” as an indicator of the current shift. 

 

The same author (EPC Policy paper July 2012) argues that the functioning of the Schengen area 

cannot be achieved without solidarity and mutual trust, providing the following definitions for these 

two principles: “solidarity is the ability to adopt common rules and to apply them correctly; mutual 

trust is the certainty that the partner will apply the rules effectively”. 

 

                                                           
38

 See: JHA Council Conclusions of 6-7 June 2013 
39

 See: Vice-President Reding's intervention at the Justice and Home Affairs Council of 8 October 2013 
40

 Spanou C. “Direct and indirect barriers to free movement of workers: the experience of a national ombudsman” in Online 
Journal on Free Movement of Workers within the European Union, n. 6 2013, p. 21 
41

 The Tampere Conclusions are the Conclusions of the European Council held in Tampere on 15 and 16 October 1999 in 
which was decided the creation of the an area of freedom, security and justice in the European Union. 
European Councils traditionally take the name of the city in which they are held. The city is chosen by the President of the 
Council (e.g. under the Finnish Presidency of the Second semester of 1999, was chosen the Finnish city of Tampere) 

http://www.epc.eu/pub_details.php?cat_id=4&pub_id=3491
http://www.epc.eu/documents/uploads/pub_2784_schengen_and_solidarity.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/jha/137407.pdf
http://europa.eu/rapid/press-release_SPEECH-13-789_en.htm
http://ec.europa.eu/social/BlobServlet?docId=10322&langId=en
http://www.europarl.europa.eu/summits/tam_en.htm
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For this reason, a recent clash on the enlargement of the Schengen area towards Bulgaria and 

Romania, despite their respect of technical criteria to enter, risks jeopardizing the whole system of 

the Schengen Cooperation. 

 

Vitorino (2012), former Commissioner of the JHA, highlights that a high degree of mutual trust and 

the safeguard of the free movement of persons are crucial for the continuation of the Schengen 

cooperation. 

 

Pascouau (2012) identifies the crisis of Franco-Italian relationships of April 2011 (following  the arrival 

of thousands of Tunisians to Italy in the aftermath of the Arab Awakening), and the surprising 

availability of EU institutions to reconsider the internal border management under Schengen, as an 

indicator of the current deterioration of Schengen cooperation. On 26 April 2011, the French 

President and the Italian Prime Minister sent a joint letter addressed to both the European Council 

President Herman Van Rompuy and to the European Commission President José Manuel Barroso42, 

requesting the development of a 'strengthened governance of the Schengen area'. This should 

include changes to the Schengen evaluation mechanism and to the conditions allowing the 

reintroduction of internal border controls. 

 

The immediate response by the Commission (2 May 2011) supporting “the needed reinforcement of 

Schengen governance and the temporary reintroduction of border control” backed this view and 

effectively put the revision of Schengen at the top of the political agenda. All that contradicting last 

Report of the Commission and the European Parliament on the Internal Border Regulation issued in 

October 2010. To this end, and to improve Schengen governance, the Commission submitted this 

legislative package to the Council and the European Parliament in September 2011. This process led 

on 7 October 2013 to the approval of the Schengen Governance legislative package by the Council. 

 

  

                                                           
42

 Lettre conjointe de MM. Sarkozy et Berlusconi adressée à MM. Van Rompuy et Barroso - Rome, 26 April 2011 

http://www.epc.eu/documents/uploads/pub_2784_schengen_and_solidarity.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0554:FIN:EN:HTML
file://mdm-data/MissionsBelges/Pietro%20-%20backup%20projet%20européen/DOC%20PIETRO/Free%20movement%20doc/Schengen%20Governance%20legislative%20package
http://www.ambafrance-nl.org/Espace-Schengen-lettre-conjointe
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Conclusions 

Current debate over Schengen accession is driven by a geographical consideration: including Bulgaria 

and Romania would create a continuum from Greece, currently isolated, and the rest of the 

Schengen Area (See Pascouau 2012). At present the porosity of the border between Greece and 

Turkey represent the main preoccupation of EU member states, as demonstrated by recent reform of 

the Schengen Borders Code. The exclusion of Romania and Bulgaria depends indeed by the fear to be 

unable to control the EU external border. Similar considerations still exclude Cyprus from Schengen 

after the crisis with Turkey in 201043. 

 

The entry of Romania and Bulgaria was refused in 2012 due to the opposition of the Netherlands and 

recently, in March 2013, due to the opposition of Germany and France, which claimed insufficient 

measures as regards corruption in the two countries. France has already announced its opposition in 

the next Council meeting44. 

 

From a legal point of view, it is not acceptable that two countries which have followed the road map 

to enter Schengen and respect all technical requirements are prevented to enter. These geopolitical 

considerations, in theory, should not be relevant to decide over the access of Romania and Bulgaria 

and reveal a progressive erosion of mutual trust among states that might seriously hamper the 

freedom of movement of persons within the EU, as already highlighted by Pascouau in 2012. If the 

reintroduction of internal border control and the exclusion of Romania and Bulgaria from Schengen 

could affect in the future also EU citizens or only third country nationals coming from these two 

countries is still not clear.  

                                                           
43

 See: BBC Q&A Schengen Agreement, 4 March 2013 
44

 See: “EU further delays Schengen membership for Romania, Bulgaria” European Voice 7 March 2013; and Declaration of 
French Foreign Minister of 30 September 2013 

http://www.epc.eu/documents/uploads/pub_2784_schengen_and_solidarity.pdf
file:///C:/Users/frank.vanbiervliet/Documents/transversal%20themes/EU%20cross%20border%20healthcare/2013http:/www.bbc.co.uk/news/world-europe-13194723
http://www.europeanvoice.com/article/2013/march/eu-further-delays-schengen-membership-for-romania-bulgaria/76615.aspx
http://www.reuters.com/article/2013/09/30/us-france-roms-idUSBRE98T08120130930
http://www.reuters.com/article/2013/09/30/us-france-roms-idUSBRE98T08120130930

