
Better protection of seriously ill migrants: why and how? 
 
Some migrants get seriously ill after arriving in Europe, very few arrive already ill (e.g. suffering from 
HIV/AIDS, renal failure, cancer, hepatitis, etc.). They should never be expelled to their home country if 
they are not able to effectively access adapted healthcare there. The consequences are the serious 
deterioration in their health or even, the possibility of their death. This has to stop. Seriously ill 
migrants must be protected in Europe (permit to stay) and have access to care. And yet, several EU 
countries who oppose the death penalty, regularly expulse migrants. Protection standards for seriously 
ill migrants vary significantly throughout EU member states. While some provide explicit provisions for 
granting residence permits, the legislation and procedure in others remains ambiguous. 
  
Even in those countries where there is a legal framework concerning residence for seriously ill 
migrants, there are numerous barriers to obtaining effective protection: 
 
 Barriers to access the procedure, e.g. from within a detention centre awaiting expulsion, 

difficulties to find a (pro bono) lawyer / doctors who know about the procedures 
 An incomplete evaluation of the effective access to care and treatment in the country of origin. 

Authorities tend to mix up (partial) availability of a drug and effective accessibility of treatment 
and care (financially, geographically), as well as minimal social protection for those too ill to work. 

 No reliable, independent and comprehensive sources of country of origin information. 
https://www.ecoi.net but very partial information 
www.medcoi.eu, a “secret” database funded by the European Commission (DG HOME, European 
Refugee Fund), NOT open to the public, so no way of checking the data. Allegedly participating are 
Austria, Belgium, Czech Republic, Germany, Finland, Ireland, Luxembourg, Sweden, and UK. 

 

The crucial role of the European Court of Human Rights (ECHR in Strasbourg) 
Article 3 of the European Convention on Human Rights prohibits torture, and "inhuman or degrading 
treatment or punishment". There are no exceptions or limitations on this right. For instance, the article 
has been interpreted as prohibiting a state from extraditing an individual to another state if they are 
likely to suffer the death penalty. 
 
In D v United Kingdom (1997), the (ECHR) considered that expelling a man dying of complications of 
AIDS to his country of origin was a breach of article 3. Since then, however, the Court’s case law has 
taken a more limited approach, culminating in a Grand Chamber judgment of the Court in 2008, N v 
United Kingdom, finding that a woman living with AIDS could be expelled to Uganda despite the risk 
she would not get treatment, because she was not yet dying (of course, she was under treatment…). 
 
Last year, MdM obtained a resolution from the Parliamentary Assembly of the Council of Europe, who 
considered that migrants living with HIV “should never be expelled when it is clear that he or she will 
not receive adequate healthcare and assistance in the country to which he or she is being sent back”.  
 

 

How can we obtain positive changes? 
1. Help on an individual basis 
Whenever possible, MdM teams around the world help in ascertaining whether a specific treatment is 
available, or can deliver a certificate on the absence of treatment, that can then be used in court in 
order to stop expulsion and / or obtain more permanent protection (permission to reside for medical 
reasons). 
 

https://www.ecoi.net/
http://www.medcoi.eu/


Please NEVER contact directly MdM teams in the field, please contact the DRI (Nathalie or, in her 
absence, Frank) in order to find out if MdM is present in the country (and region) of origin of your 
client. Join as precise as possible information about medical diagnosis and the treatment needed. Give 
the deadline for receiving a medical certificate. In order to save time, please ask the treating doctor to 
communicate the generic names of the drugs instead of brand names. 
 
2. Update legal analysis 
Analysing each EU country’s legal provisions and practice towards seriously ill migrants will help us 
define best practices that can be used as an example towards other national governments. Countries 
could achieve a ‘quick win’ in terms of Human Rights by improving the protection of this small group 
of migrants. Those countries who have done so in the past (e.g. France), have not seen any significant 
rise in the number of seriously ill migrants asking for protection. 
 
3. Strategic litigation 
This legal strategy implies bringing carefully selecting cases to court that – if they are won – can bring 
about significant changes in the law (e.g. setting legal precedent), practice or public awareness. One 
of our partners is the AIRE Centre, whose mission is to promote awareness of European law rights and 
assist those in vulnerable circumstances to assert those rights. They not only provide free legal advice 
to individuals and other NGO advisers and lawyers, but also litigate cases before the European Court 
of Human Rights. 
 

If you are aware of any cases of a seriously-ill person being returned to a country where (s)he will not 
have access to appropriate medical care, and that person has exhausted (or has almost exhausted) all 
of the legal remedies available to challenge expulsion, please contact the AIRE Centre. They are open 
to discuss whether the case is appropriate to take to the European Court and help take it there, either 
by taking the case on directly or by offering support to local lawyers.  
www.airecentre.org, Tel +44 20 7831 4276 and info@airecentre.org 

 
4. Advocate towards ECHR judges 
AIRE and MdM have met, in 2014, with Jean-Paul COSTA, the Judge that presided over the Grand 
Chamber that decided on the N v UK case. Part of the Court motivation was that “Europe would be 
flooded with hundreds of thousands of HIV/AIDS migrants asking for protection” if they had decided 
otherwise. We need to raise awareness among the Court judges, using our data, that health tourism is 
a myth when it concerns the people we see in our programmes. We convinced M. Costa, who has now 
retired from the Court but who is now President of the International Institute of Human Rights, to hold 
a round table hosted by the Strasbourg Institute, with judges & members of the CoE Parliamentary 
Assembly.  
 
5. Advocacy towards EU institutions 
During the debate on the Return Directive (2004-2008), the European Parliament voted in favour of 
measures aimed at protecting seriously ill migrants from deportation (presented by MdM & NAGA), 
but those measures were refused by the Council. Whenever we speak about migrants to EU policy 
makers, we mention the necessity to protect the seriously ill (basic awareness raising, constantly 
hammering on the same message). However, in order to obtain real concrete changes, we’ll have to 
form an alliance with other migration and health NGOs to become stronger, and all of us will need to 
advocate strongly towards our own national governments. 
 
 
 
Nathalie and Frank (MdM International Network Head Office), 24 February 2015 
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